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LIABILITY FOR ASs- 
A FE- 


CRIMINAL AND CIVIL 
SAULT IN KISSING OR EMBRACING 
MALE WITHOUT HER CONSENT. 
Several nisi prius courts have recently 

been wrestling with the exceedingly delicate 
and difficult question stated in the subject of 
this editorial. That this question has not 
more frequently been thrust upon the atten- 
tion of the courts is indeed surprising, it 
being a matter of common knowledge that 
the occasions and circumstances out of 
which such a question might be expected to 
arise are not of extremely rare occurrence, 
especially in these romantic days of the fad- 
ing summer when the very breezes are amor- 
ous and caressing. It may possibly be due 
to the tender-heartedness and forgiving spirit 
of the offended maidens, or to their ignorance 
of the extent to which the law will go to pro- 
tect them, that many a member of the sterner 
sex has not taken up his abode behind barred 
doors or been mulcted heavily in damages. 

It is indeed a surprise to most laymen to 
learn how seriously the courts view the of- 
fense of kissing or embracing a female with- 
out her consent, even where there is no 
apparent evil motive or solicitation on the 
part of him who makes the advances. Un- 
doubtedly the laxity of public opinion is re- 
sponsible for the apparent unconcern and in- 
decent boldness of certain classes of men in 
matters of this kind. And thus, even juries 
are inclined to be lenient to the offending 
parties, being inclined to make the affair an 
occasion for jesting. Quite a different view, 
however, is taken by the higher courts, who gen- 
erally give the offender to see the seriousness 
of his offense in a manner quite unexpected by 
him. A striking illustration of this difference in 
public and judicial sentiment on this question 
is to be found in the case of Van Voorhis v. 
Hawes, 12 How. Pr. (N. Y.) 406. = In_ this 
case it appeared that defendant was one of a 
large party of young people on an excursion 
trip to Niagara Falls. By a vote of the party, 
in which plaintiff, however, did not concur, 
defendant was granted liberty to pass through 
the train and kiss all the ladies in the 
sar. Having kissed all the ladies in the 





firs; car, he passed into the second car 
where plaintiff and her friends were sitting, 
with a view of completing his kissing enter- 
prise according to the vote that had been 
taken. Defendant informed plaintiff of his 
purpose, who thereupon screamed and threw 
her head in her sister’s lap. Defendant took 
hold of her, however, and pulled her up into 
an upright position, when he was pulled away 
by a man who was sitting near. Planntiff in- 
stituted a criminal action against defendant 
for assault and battery, whom the jury, how- 
ever, very promptly acquitted. The supreme 
court set the verdict aside and expressed it- 
self, through Mr. Justice Welles, as follows: 
‘*‘T am indeed unable to perceive anything in 
the evidence tending to show a license. On 
the contrary, some of the defendant’s wit- 
nesses testify that the plaintiff resisted the 
defendant's attempt to kiss her, and not one 
of them shows that she assented by word or 
action. The jury, however, found some 
ground (and what it was I have failed to dis- 
cover) upon which they wholly acquitted the 
defendant. If it was that he had a lawful right 
to kiss the plaintiff, without her consent, they 
mistook the law and-their verdict on that 
ground should be set aside.’’ In the case of 
Goodrum v. The State of Georgia,60 Ga. 509, 
the court held that for a man, without some 
innocent reason or excuse, to put his arms 
around a woman’s neck, against her will, is 
an assault and battery for which he is crimi- 
nally liable. In this case the parties knew 
each other but were not related. Bleckley, C. 
J., said: ‘*The case bears no trace of jest 
or pleasantry. Both parties were apparently 
in profound earnest —the man in offering 
rudeness and the woman in repelling it. No 
key to his behavor is furnished by any tie of 
consanguinity or affinity between them. Nor 
was the occasion one of great joy, such as the 
reunion of old friends long separated. There 
was nothing to excite rapture or enthusiasm. 
Why should he embrace her! Why persist 
in caressing her? That his advances were 
amatory, lascivious, there ean be no doubt. 
He took the risk of not meeting with a re- 
sponsive feeling in her, and must abide all 
the consequences of disappointment.’’ These 
words of the eloquent chief justice suggest 
oceasions when such actions would be per- 
fectly innocent and permissible. Outside of 
these occasions, however, no man is safe in 
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seeking his pleasure in such directions unless 
certain of the consent of the one toward whom 
he makes the advances. 

Of course, civil as well criminal liability at- 
taches to an offense of this character. But the 
point of difficulty in such cases is in esti- 
mating the damages. The actual damages 
are purely nominal. The embrace or the kiss, 
or the endeavor to do either, very seldom re- 
sults in serious bodily injury. There is in 
such cases, however, mental as well as bodily 
suffering for which damages may be recov- 


ered, The gravamen of plaintiff’s charge 
against the defendant in such cases is the 
mental and moral outrage to which she has 


heen subjected. For such injury, a recovery 
of one thousand dollars has been held not ex- 
Craker v. Railroad, 56 Wis. 
In this case a conductor on defendant’s 
road, sat down by plaintiff, a girl of twenty, 


cessive. 657. 


rail- 


sort of 


Suddenly, without warn- 


and engaged in a bantering con- 
versation with her. 
ing, he threw his arms aroun l her and kissed 
Plaintiff instituted a 
conductor 
In the former the 


her. criminal aetion 


against the and oa civil action 


against the railroad. con- 


ductor was committed to jail to work out a 
fine of twenty-five dollars, ana in the latter 
the railroad was assessed one thousand dollars 
On thie 

“The 
respondent appears to be of respectable rank 
in life. In the painful scene which culininated in 
the assault, and inthe interview intruded upon 


damages in favor of the plaintiff. 
question of damages the court said: 


her by the appellant, she appears to. have 
propriety. She appears to 
feel 


She was entitled to liberal damages 


acted with great 


be a person who would such a wrong 
keenly. 
for her terror and anxiety, her outraged feel- 
ing and insulted virtue, for all her mental 

We 
Who can be found 
to say that such an amount would be in excess 


humiliation and suffering. cannot say 


the damages are excessive. 


of compensation to his own or his neighbor’s 
It is important, 
however, in such cases that the plaintiff be a 

Mitchell v. 
case the court 


”? 


wife or sister or daughter? 


woman of chaste character. 
Work, 13 R. I. 645. In that 
held that if the plaintiff was a woman of im- 
modest or unchaste character her 
shame and mental suffering from an attempt 
to embrace or kiss her would be‘less than that 
that 


therefore her damages would be much less, 


of a modest and virtuous woman, and 


sense of 


Our general conclusion, based upon the au- 
thorities, inclines us to believe that the prac- 
tice is a dangerous one when practiced pro- 
miscuously, and liable to result’ in depriving 
the offender of liberty and property wnder due 
process of law, altogether out of proportion to 
the value of the momentary pleasure experi- 
enced. Inthe case of relatives or very inti- 
mate friends, the law presumes innocence, but 
where the parties are strangers or mere ac- 
quaintances the presumption is otherwise, and 
the liability of the defendant rests entirely on 
We 
are also inclined to favor a strict application 


the consent or non-consent of the female. 


of the law in offenses of this character for the 
more effectual protection of innocent girls 
from the lascivious advances of the libertine. 
virtuous Chief 
Justice Bleckley, ‘tin the way of illicit love. is 


“To touch a womman.’’ says 


a far greater outrage than to touch her in 
anger and equally a breach of the peace.’’ 








NOTES OF IMPORTANT DECISIONS. 


ACCIDENT [INSURANCE — INTENTIONAL HOMI- 
CIDE AS AN ACCIDENT.—Whether the intentional 
killing of one human being by another is an acci- 
dent, within the provisions of an accident policy, is 
quite an interesting question of law. The weight 
of authority, however, is that it is. tn line with 
these authorities is the recent case of Ferbush vy. 
Maryland Casualty Co. (Mich.), 91 N. W. Rep. 135. 
In this case the plaintiff's decedent was found 
dead on the road side. The evidence showed that 
he had either been shot or had shot himself. De- 
fendant contended that, under the policy, it did 
not insure against any intentional killing, either 
by the assured or by another. The court held, 
however, that an intentional homicide is an acci- 
dent. withing the meaning of an accident policy, 
if insured himself is in no way responsible for his 
death. The text writers have been very slow to 
admit that an intentional killing is accidental, and 
from a purely academic and logical standpoint 
there is much reason for saying that such a kill- 
ing is not an accident. But the adjudicated cases, 
looking at the question practically, have decided 
otherwise. Insurance Co. v. Bennett, 90 Tenn, 
256, 16S. W. Rep. 723: Hutcheraft’s Extr. v. In- 
surance Co.. 87 Ky. 300, 12 Am. St. Rep. 484; 
Phelan vy. Insurance Co., 38 Mo. App. 640; Robin- 
son vy. Association, 68 Fed. Rep. 825; Jones v. 
Association (Iowa), 61 N. W. Rep, 485; Richards 
v. Insurance Co., 89 Cal. 170, 26 Pac. Rep. 762, 23 
Am. St. Rep. 455. 


CRIMINAL TRIAL—REFUSAL OF THE COURT TO 
INSTRUCT THE JURY ON THE FAILURE OF DE- 
FENDANT ‘TO ‘TesTIFY.—It is not often that the 
national reporter system fails in the preparation 


of accurate syllabi to the reported cases, A most 
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important point, however, was completely over- 
looked by the reporter in the recent case of Les- 
ile v. State, 69 Pac. Rep.2. The case was a pros- 
ecution on an indictment for forgery. The point, 
however, which takes up the greater part of the 
court’s opinion in its discussion, is the refusal of 
the trial court to instruct the jury as to defend- 
ant’s failure to testify, and this point is not men- 
tioned in the syllabi. In this case the court re- 
fused to instruct the jury at the request of the de- 
fendant that “the defendant is not required to 
testify, and the jury have no right to presume 
anything against him because he has failed to 
testify.’ To this refusal the defendant objected, 
and in support of its contention that it is the duty 
of the trial court to give this instruction cites 
many authorities. State v. Evans (Kan.), 58 Pac. 
Rep. 240; State v. Magers (Oreg.), 58 Pac. Rep. 
892; Metz v. State, 46 Neb. 552,65 N. W. Rep. 
190; State v. Carnagy (Iowa), 76 N. W. Rep. 805; 
Farrell v. People, 133 Ill. 244, 24 N. E. Rep. 423; 
People v. Fitzgerald, 155 N. Y. 253, 50 N. E. Rep. 
846; Ferguson v. State, 52 Neb. 437, 72N. W. Rep. 
590, 66 Am. St. Rep. 512. The industry of coun- 
sel enabled him to secure nearly every authority 
that had any bearing on his case, but he evidently 
failed to take into consideration the peculiar 
wording of the Wyoming statute on this subject 
which is quite different from that of most other 
states. The statute of that state, after the usual 
clause that the neglect or refusal of defendant 
shall not raise any presumption of guilt, provides, 
‘nor shall any reference be made to, nor shall any 
comment be made upon, such neglect or refusal.” 
In view of this statutejthe appellate court sustains 
the refusal of the trial court to instruct the jury 
as requested by the defendant. In speaking of the 
language of the Wyoming statute just quoted, the 
court said: ‘This language includes as well the 
court and the counsel for the defense as the attor- 
ney for the prosecution. The apparent purpose 
is that, in cases where the defendant does not de- 
sire to testify, the trial shall proceed, as nearly as 
practicable, as at common law, so far as the testi- 
mony of the defendant is concerned; that is, that 
he may rest upon his plea of not guilty, and the 
state must prove every element of the crime 
against him, or else he must be acquitted by force 
of the presumption of his innocence. And to ac- 
complish this purpose the method selected by the 
legislature was to forbid any reference to the mat- 
ter whatever throughout the trial.” 

This question has been variously modified by 
statute. In Oregon, New York, and Vermont, the 
statutes simply provide that a defendant's failure 
to testify shall not create any presumption against 
him; it does not forbid either court or counsel to 
refer to or comment upon such failure. In such 
case, of course, a defendant might demand an in- 
struction calling attention. to the defendant’s 
right under the statute. State v. Magers (Oreg.), 
58 Pac. Rep. 892. The statutes of Indiana, Louis- 
iana and Washington, in terms require the court 
to instruct upon the subject. Of course, a failure 





to instruct in such states is error. In other states 
whose statutes are similar to the Wyoming statute 
itis interesting to note the court's construction. 
Thus, in the case of Ferguson v. State, 52 Neb. 
437, 72 N. W. Rep. 590, 66 Am. St. Rep. 512, the 
appellate court decided that it was not error for 
the trial court to instruct the jury in regard 
to defendant’s failure to go upon the witness 
stand, though the instruction was not requested 
by him. This would seem to be in the 
face of the letter of the statute. So, also, 
in Sullivan vy. State, 9 Ohio Cir. Ct. Rep. 652, 
when the trial court had instructed the jury upon 
the subject upon its own motion, it is said that 
it would appear to be against the letter of the 
law, but not against its spirit; that “it would 
seem not to be in contravention of the spirit of 
the statute if the judge, who may have seen the 
effect produced upon the jury by the failure of 
the defendant to testify in a. particular case, 
should instruct them as to what the law requires 
of them in such a ease.”’ In Missouri the statute 
provides that such failure to testify shall not ‘*be 
referred to by any attorney in the case, nor be con- 
sidered by the court or jury before whom the 
trial takes place.*’ The supreme court of 
that state held that it was no error to refuse such 
an instruction, and that, if the court had given it, 
it would have disobeyed the spirit, if not the let- 
ter, of the law. State v. Robinson, 117 Mo. 663, 
23 S. W. Rep. 1066. In Baker v. People, 105 Il. 
458, the court says: ‘*The statute has, in unmis- 
takable terms, declared, in effect, the omission of 
the accused to testify shall not be used to his 
prejudice, or taken as an evidence of his guilt, 
and in such case court and counsel should studi-. 
ously avoid all allusions to the subject.”” But see 
Farrell v. People, 133 I]. 244, 24 N. E. Rep. 423, 
as to necessity to instruct when one of two co- 
defendants has testified and the other has not. 

In concluding its discussion of the question the 
court in the principal case gives a clear idea of 
the reason underlying legislation on this subject. 
The court said: ‘*The history of the legislation per- 
mitting defendants to testify in their own behalf 
shows that its wisdom was originally very much 
questioned, and the privilege was regarded as 
one of very doubtful benefit to the.prisoner. In 
the great body of cases no wise practitioner would 
permit his client. whether he believed him guilty 
or innocent, to testify when upon trial on a crim- 
inal charge. His testimony is far more likely to 
injure him seriously than to help him a little.’’ 
State v. Cameron, 40 Vt. 565. In, this view of the 
probable operation and effect of the statute, it 
was attempted by every available means, while 
giving him the privilege, at the same time to pro- 
tect him from the apprehended dangers if he did 
not elect to avail himself of it. In thisand other 
states the method adopted was to prohibit any 
reference to the matter from the beginning tothe 
end of the trial, and to let the case to be 
tried, as at common law, as if the defend- 
ant’s testimony, owing to his interest in the 
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result, would be entirely valueless, and not to be 
taken into account. This being plainly the pur- 
pose of the language used, we think the statute 
should have a reasonable construction to carry 
this purpose into effect. If counsel for the state 
should comment upon defendant's failure to 
testify, or if anything should occur in the course 
of the trial to make it appear that it was operat- 
ing to create a prejudice against him, it would be- 
come the duty of the court to protect him in has 
legal rights, as far as possible, by proper instrue- 
tions. In the absence of any such circumstances, 
we are unable to perceive how the court can err 
by complying with the letter of the law.” 








ANTI-MONOPOLY LEGISLATION FROM 
THE DAYS OF ELIZABETH TO THE 
ANTI-TRUST ACT OF 1890. 
Common-Law View.—It is said by M. 

Thiers, in De la propriete,! that ‘‘the right to 

one’s self, to one’s own faculties, physical and 

intellectual, one’s own brains, eyes, hands, 
feet—in a word, to his soul and body, is an 
incontestible right, one of whose enjoyment 
and exercise by its owner no one can com- 
plain and one which no noone can _ take 
away.’’ The law, in considering problems 
relative to human industry, favors competition, 
which is,indeed,‘‘the life of trade,’’ and abhors 
a monopoly. From the earliest days of the 
common law a monopoly has been regarded 
as a creation in derogation of common right,” 
and the bill of rights presented to the Prince 
and Princess of Orange in 1687, and later en- 
acted in parliament when they became king 
and queen of England, demanded by English 
people as ‘‘their undoubted, rights and lib- 
erties’ and recognized by parliament as their 

‘true, ancient and indubitable rights,’’*® de- 

elared in § 1 that ‘‘no man _ or _ set 


of men are entitled to exclusive pub- 
lie emoluments or privileges from the 
community.’’ It was from a country op- 


pressed by monopolies that our ancestors 
‘ame. The grievous evil attained its greatest 
height in the reign of Queen Elizabeth, and 
aroused in her subjects such a fury of resent- 
ment that had not the queen moderated the ex- 
ercise of her usurped prerogative in time her 
reign would have come to a violent and dis- 
graceful end. It had not met its death-blow 
in the reign of King James I. when our ances- 
tors came to this country, though in great 

1 De la propriete, 36-37. 

2 Case of Monopolies, 11 Coke, 85. 

3 Blackstone’s Com. 128; Cooley’s (3d.) Ed. 





measure the evil was remedied in his reign by 
statute.* This statute was merely declaratory 
of the common law as expounded by English 
courts, although frequently disregarded by 
the sovereigns.® The common law of England 
is the basis of the jurisprudence of the United 
States, brought to this country by the 
colonists, together with the English statutes, 
and adopted by our forefathers so far as ap- 
plicable to the condition of the country. The 
benefit of that law was claimed by the con- 
gress of the united colonies in 1774 as a part 
of their ‘‘indubitable rights and _liberties.’’ 
When the colonies separated from the mother 
country, no principle» was more fully incor- 
porated into the fundamental law of the coun- 
try than that every free subject in the British 
Empire was entitled to pursue his happiness by 
following any of the known established trades 
and occupations * * * subject only tosuch re- 
straints as equally affected all others. It was 
freedom of trade, of competition and freedom 
from all spoliation of their private rights by 
public authority that colonists sought and (for 
a time) found in this country. The Declara- 
tion of Independence named life, liberty and 
pursuit of happiness as inalienable rights with 
which the Creator had endowed all men and 
declared that governments are instituted to 
secure these rights. 

Common Law Unchanged by Legislation.— 
The legislative power of the several states 
could at its pleasure change or modify the 
common law in regard to monopolies,but in no 
instance has it done so. Many states con- 
stitutions in express terms prohibit their forma- 
tion, as the Maryland Declaration of Rights, 
the constitutions of Missouri, Illinois, Min- 
nesota, Arkansas, Tennessee, North Carolina, 
Louisiana, Texas, and legislative enactments 
are numerous forbidding any pool, trust com- 
bination or agreement to regulate or fix the 
price of any article of manufacture, mechanism 
or merchandise. But such a statute has been 
held in Missouri, where sections of the act 
provide fines, forfeiture of corporate franchise 
and other penalties for disobedience, to be 
highly penal and not construed to regulate 
things not within its express terms, as in State 
vy. Associated Press,® where a writ of man- 


421 Jac. I. ch. 3. 

5 4 Bacon’s Abridg. 764,Tit. Monopoly; 4 Blackstone, 
160; Hindmarch on Patents, ch. 2, p. 7. 

6 159 Mo. 410, 60 8S. W. Rep. 91, 51 L. R. A. 151. 
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damus to compel a corporation engaged in 
gathering and transmitting news for publica- 
tion to furnish a certain publishing company 
with the same news service given others was 
denied. 

Monopolies Legislated Against in Ancient 
Times.—The whole tendency of judicial de- 
cisions, whether upon the validity of laws at- 
tempting to grant monopolies or exclusive 
privilege to a certain favored few, whether 
citizens of a community or of the state, or 
upon the validity of attempts by private enter- 
prises of individuals or.a corporate body to 
create monopolies, has uniformly been to de- 
clare such attempts illegal and void as against 
public policy. We can read history back 
through the long centuries to the days when 
we find it laid down in Hebraic law ‘‘you shall 
not take in pledge the upper and nether mill- 
stone, for that is his life, and, therefore, he 
ought not to be deprived or dispossessed of 
it, no more than of his life.’”’?’ The old Ro- 
mans knew and legislated against the evil ;§ 
the decree of Louis XVIth of France in 1776 
abolished monopolies; and engrossing and 
forestalling the market were, in the days of 
Blackstone, criminal offenses,and so remained 
until the reign of Queen Victoria.’ 

In Violation of Fourteenth Amendment.— 
Whatever may be said as to the passage of 
laws tending to create a monopoly as in con- 
flict with the thirteenth amendment of our 
federal constitution, which says ‘‘neither slav- 
ery or involuntary servitude shall exist within 
the United States * * * except as a punish- 
ment for crime,’’ such laws plainly violate the 
fourteenth amendment forbidding ‘‘abridg- 
ment of privileges or immunities of citizens’ 
of the United States, which embrace those 
fundamental civil rights for the security and 
establishment of which organized society is 
instituted, and among which freedom of trade 
and competition in trade are regarded as of 
the highest importance.!° 

Wherein the Evil Lies.—TYhe inevitable 
evils attending every monopoly are said, in 
the great Case of Monopolies, to be the raising 
of the price, the deterioration of the com- 
modity, one having the sole trade regarding 

7 Deuteronomy, ch. 4, verse 6. 

8 Cod. 4, 59, 1 (a constitution of the Emperor Zeno). 

9 4 Bl. Com. 158-159, Cooley’s (8d) Ed.; 1 Hawkins, 
Pleas of the Crown, 234, 321; Stat.5 & 6th Edw. 6th, 
ch. 14; 7 &8 Vict. ch..24. 

10 Slaughter-House Cases, 16 Wall. 36. 





only his private benefit, and the impoverish- 
ment of artificers and others who before, by 
the labor of their hands in their art or trade, 
had maintained themselves and their families, 
who will now be constrained to live in idleness 
and beggary.!1 

Corners, Combines, Trust.—In this coun- 
try a monopoly often takes the form of ‘‘cor- 
ners’’ or trusts, attempts by one or a con- 
spiracy or combination of persons to mono- 
polize an article of trade or commerce or 
to control or regulate or restrict its manufact- 
ure or production and so enhance its price. 
Such a combination is an unlawful interference 
with the freedom of trade, is illegal, though 
probably not criminal, and agreements in pur- 
suance of its objects are held void as against 
the policy of the law.!? Coal corners have 
been held void and against public policy ;!* 
salt combinations. In Central Ohio Salt Co. 
v. Guthrie!® it was said to be no an- 
swer to say competition was not destroyed 
in fact or the price unreasonably advanced. 
Courts will not stop to inquire as to the de- 
gree of injury. It is enough to know that 
the inevitable tendency of such contracts is 
injurious to the public. However, such a 
contract was held valid and legal by a Canada 
court.!® Cotton seed oil combinations have 
been held invalid and contracts for them witra 
vires ;'7 oil corners,!® combinations of sugar 
refineries,'® wheat corners,?° or combina- 
tions to control the price of grain, storage 
and shipment rates,?! monopolistic rules of 
produce and live stock exchanges have been 
held illegal.?? In Ertzv. Produce Exchange 
of Minneapolis the constitution and by-laws 

1l 11 Coke, 85. 

22 Greenhood, Public Policy, 642; Knowlton’s An- 
son on Contracts, 188, (2d Am. Ed.). 

13 Morris Run Coal Co. vy. Barclay, 68 Pa. St. 173; 
Arnot v. Pittston & Elmira Coal Co., 68 N. Y. 558; 
Kountz v. Kirkpatrick Coal Co.,72 Pa. St. 376; People 
v. Fisher, 14 Wend. (N. Y.) 9. 

4 Clancy v. Ouandaga Fine Salt Mfg. Co., 62 Barb. 
(N. Y.) 395. 

15 35 Ohio St. 666. 

16 Ontario Salt Co. v. Merchants’ S. Co., 18 Grant’s 
Ch. 540. 

17 Mallory v. Hanauer Oil Wks.%(Tenn. 1888),21 Am. 
& Eng. Corp. Cas. 478; Texas Standard Oil Co. v. 
Adone, 83 Tex. 650. 

18 Kountz v. Citizens’ Oil Ref. Co., 72 Pa) St. 392. 

19 People v. North River Sug. Ref. Co. (decided at 
N. P. by Special “orm N. Y. Sup. Ct. Jan. 9th, 1889). 

2 Wright v. Craoos, 78 Ind. 487; Raymond y. 
Leavitt, 46 Mich. 447. 

*1 Craft v. MeConoughy, 79 Ill. 346. 

2 84 N. W. Rep.f743 (Minn. 1901), 51 L. R. A. 825. 
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of a corporation of commission merchants 
regulated credit to be allowed members, dis- 
criminated in price to be paid for produce 
against persons not members, controlled de- 
livery of goods, provided penalty of fine and 
suspension for offending and defaulting mem- 
bers. Held, illegal under General Laws of 
1899, ch. 359, as a combination in restraint of 
trade, interfering with free and open pur- 
chase and sale of commodities. In People v. 
Chieago Live Stock Exchange?*® a by-law 
prohibited members from employing trade 
solicitors not members of the association, 
limited number of solicitors members might 
employ in certain states, provided they must 
be paid a fixed salary and not work on com- 
mission. Held, unlawful as_ hostile to public 
welfare and such an abuse of corporate fran- 
chise as to authorize the state to claim forfeit- 
ure of charter on information in the nature of 
quo warranto. An agreement not to sell 
India cotton bagging for three months with- 
out consent of a majority of the members of 
the combination was held void.?4 An agree- 
ment by all tobacco warehousemen and deal- 
ers in a city to pool part of their receipts by 
giving monthly certificates to pool trustees, 
and providing against competition by forbid- 
ding certain methods of doing business and 
fixing a complete schedule of prices, held 
void?® An attempt to corner railway stock was 
held invalid.? © 
Railway Pooling Agreements. — In this 
country, agreements whereby,railways in com- 
petitive territory agree to take total receipts 
merce Act of April, 1887, they were declared 
derived on traffic, and after making an agreed 
allowance for operative expenses take the 
remainder and ‘‘put it in a hat,’’ as the 
phrase is, dividing it on a fixed percentage 
genermly arrived at on the basis of a preced- 
ing year’s business) were held, previous to 
the passage of the interstate commerce act, 
ultra vires, in the absence of legislative sanc- 
tion, as preventing competition and encour- 


aging monopolies.?* By the Interstate Com- 


23 170 Tl. 556. 

24 India B. Assn. v. Kock, 14 La. Ann. 168. 

2% Hoffman v. Brooks, 11 W. L. Bull. 258 (Cin. Sup. 
Ct. 1884). 

26 Sampson v. Shaw, 101 Mass. 145. 

27 Greenhood’s Pub. Policy, 660, 1-2; Green’s 
Brice’s Ultra Vires, 327, note; Charles River Bridge v. 
Warren Br., 11 Pet. 420; Currier v. Concord R. R. 
Corp., 48 N. H. 321; Hoffman vy. Brooks, 11 W.L. Bull. 
258. 





illegal and visited with fine or imprisonment 


or both. Agreements of railways not to ac- 
quire but grant monopolies to others, as for 
exclusive privileges and monopolies of trans- 
portation on their lines or on particular trains, 
given to express companies and the like, are, 
in this country, illegal.?* In People v. Chi- 
xago Gas Trust Company?’ the gas trust 
company, incorporated to maintain and 
operate works for the manufacture and sale 
of gas, bought the majority of stock in the 
four companies supplying Chicago. The pro- 
ceeding was held unlawful as tending to pre- 
vent competition and create a monopoly. 
Boycotts, *:Picketing,’? Unions.—The law 
discourages all combinations to obstruct, in- 
jure or destroy a lawful business, whether a 
combination of employers to depress wages, * ° 
or one of workmen to coerce or intimidate and 
obstruct the business of employers,*! whether 
by intimidating, molesting or obstructing 
their workmen,*? or by coercing, intimidating 
or hindering employers themselves in the 
selection of workmen,**® by means of boycotts 


99 


or the let-alone policy,** ‘‘picketing,’’ 7. e., 
watching and speaking to workmen as they go 
to or return from employment, to induce them 
to leave the service, if carried to such an ex- 


°8 Green’s Brice’s Ultra Vires, 347,note; N. J. Steam 
Nay. Co. v. Merchants’ Bank, 6 How. 344; N. E. Expr. 
Co. v. Me. Cent. Ry. Co., 57 Me. 188; MeDuffee v. 
Railroad, 52 N. H. 430; Beekman v. Sar. & Sch. R. R., 
3 Paige’s Ch. 45; Rogers L. & M. Wks. v. Erie Ry. 
Co., 5 C. E. Green, 379; Camblos vy. Phila. & Reading 
R. R. C>., 4 Brewster (Pa.), 563; Shipper v. Pa. Ry. 
Co., 47 Pa. St. 3388; Cumberland Valley R. R. Co.’s 
Appeal, 62 Pa, St. 218; Audenreid v. Phila. & Reading 
R. R. Co., 68 Pa, St. 370; C., B. & Q. Ry. Co. 'v. Parks, 
18 Ill. 460; Galena & Chie. Ry. Co. v. Rae, 18 Ill. 488; 
Vineent v. Chic. & Alton Ry. Co., 49 Ill. 33; B. & N. 
W. Ry. v. People, 56 Ill. 365; Eclipse Towboat Co. v. 
Poutch. R. R. Co., 24 La. Ann. 1; Gilbert’s Railway 
Law in Ill. 253. c 

2913) Ill. 258, citing Gibbs v. Balt. Gas Co., 130 U. 
S. 896; Chie. G. L. Co. v. People’s G. L. Co., 121 Tl. 
530; Trans. Co. vy. Pipe Line Co.,22 W. Va. 600; 
Salt Co. vy. Guthrie, 35 Ohio St. 666. 

30Commonwealth y. Carlisle, Bright (Pa.), 36; 
Philadelphia B. & S. Makers, Philadelphia, 1807; 
24 Journeymen Shoemakers, Phila. 1827. 

31 People v. Fisher, 14 Wend. 9; State vy. Donaldson, 
32 N. J. (3 Vroom) 151. 

82 Regina vy. Rowlands, 17 Q.B. 671, 21 L. J. M. C. 81, 
4 Cox, Cr. Cas. 486; Hilton v. Eckersley, 1 Jur. (N. 8.) 
875, 24 L. J. Q. B. 352, 6 El. & Bl. 47; Newman vy. Com- 
monwealth, 5 Cent. Rep. 497; Carew vy. Rutherford, 
106 Mass. 1. 

33 State v. Stewart, 59 Vt. 273, 4 N. E. Rep. 378. 

4 State v. Glidden, 3 N. E. Rep. 849, 55 Conn. 46; 
State v. Stewart, 39 Vt. 273; Mogul 8.8. Co. v. Me- 
Gregor, L. R. 15 Q. B. D. 476; Emannel’s Case, 6 
City Hall Ree. 33. 


No. 8 





YiiM 








Vou. 55 


CENTRAL LAW JOURNAL. 


147 








tent that it occasions dread of loss,*® or com- 
pelling, by force of numbers, fines,and penal- 
ties, workmen to join their societies and mas- 
ters to employ none but members. ® 
Monopolistic State Legislation is Against 
Public Policy.—Legislation, whether State or 
municipal, tending to create monopolies, or 
which discriminates against the interests of 
one body of citizens or against one class of 
products, which tends to build up certain 
commercial industries at the expense of 
others, is against the policy of the law, appli- 
‘able to the spirit as well as to the letter. If 
made the foundation of contracts, such con- 
tracts are void and not enforceable.*7 It is 
not essential to the illegality of contracts 
against public policy that there should be a 
criminal animus and ignorance of the law, 
as in criminal matters, is no excuse when con- 
travention of public policy would result from 
the execution of an agreement.?® A contract 
is void if its object is to create a monopoly, for 
public policy favors free trade and is against 
monopoly and engrossing.*? The law strikes 
in nullity contracts in general restraint of in- 
dustry and trade. The public being inter- 
ested in commerce cannot be deprived of the 
advantages it affords by the convention of 
persons who agree that one or both the con- 
tracting parties shall not engage in it.*° 


% Reg. v. Hibbert, 13 Cox Cr. Cas. 82. 

36 Commonwealth vy. Hunt, 45 Mass. (4 Mete.) 111, 38 
Am. Dee. 346, Thatcher’s C. C. Cases, 609; Collins v. 
Hayti, 50111. 355; Hooker v. Vandewater, 4 Denio, 349, 
47 Am. Dee. 258; Stanton y. Allen, 5 Denio, 434,49 Am. 
Dec. 282; Rex vy. Byerdike, 1 Moody & Ryan, 179; Rex 
y. Tailors’ Co., 8 Modem, 11; Rex v. Eccles (1st case), 
1 Leach, 274; Reg. v. Hewitt, 5 Cox, Cr. Cas. 162; 
Walsby v. Anley, 30 L. J. M. C. 121; O’Neil v. Long- 
man, 4 Best & 8. 876; Reg. v. Hunt, 8 Car. & Payne, 
642; Hornby vy. Close, L. R. 2 Q. B. 153. 

87 Smith v. Arnold, 106 Mass. 269; Durgin v. Dyer, 
68 Me. 142; Burkholder vy. Beetem, 65 Pa. St. 496; 
People’s G. L. & C. Co. v. Chicago G. & C. Co., 20 Il, 
App. 473. 

38 Saratoga Co."Bank v. King, 44 N. Y. 87; Quirk v. 
Thomas, 6 Mich. 76; Suit v. Woodhull, 118 Mass. 391; 
Wright v. Crabbs, 78 Ind. 487; Distilled Spirits, 11 
Wall. 456; Hanauery. Doane, 12 Wall. 342. 

*82 Addison, Contracts (8th Ed.), 743; Craft y. Me- 
Conoughy, 79 Ill. 346; Skrainka v. Scharringhausen, 8 
Mo. App. 522; Western Union Tel. Co. vy. American 
Union Tel. Co., 65 Ga. 160; Arnot y. Pittston, ete. Coal 
Co., 68 N. Y. 558, 11 Coke, 866; East India Co. vy. 
Sandys, Skinner, 169; Darey vy. Allen, Moore, 671. 

40 Story on Contracts, § 650; Mitchell vy. Reynolds, 1 
P. Wms. 181-190; Horner vy. Ashford, 3 Bing. 3238; 
Heichen v. Hamilton, 3 Greene (Lowa), 596; Comyn’s 
Dig. Trade, 3; 2 Addison on Contraets, 737; Hinde v. 
Airay, 1 M. & Gr. 195;4G@unmakers’ Co. y. Fell, Willes, 


389. 





May Amount toa Regulation of Interstate 
Commerce.—No state can lay a tax on inter- 
state commerce in any form, whether by way 
of duties on transportation of subjects of com- 
meree, or on receipts derived from transporta- 
tion or on the occupation or business of car- 
rying it on. It amounts to a regulation of com- 
merce.*! This has been often attempted by 
imposition of a license tax on drummers from 
other states selling goods,4? which has as 
often been declared illegal, as well as a tax on 
a telegraph company engaged in interstate 
commerce,**® or one upon the agent of a rail- 
way company soliciting business for the com- 
pany,** ora tax onthe agent of an express 
company,*® or upon an importer before he 
could sell a package of imported goods. This 
has been held in conflict with the commerce 
clause of the constitution of the United 
States. *® 

Monopolistic Municipal Legislation.—The 
grant of power to a municipal corporation is 
strictly construed. Any doubt or ambiguity 
arising out of the terms used by the legisla- 
ture in making a grant of power must be re- 
solved in favor of the public, and such power 
must be comprehended within the words of the 
act or derived from it by necessary implica- 
tion,4* and is restricted not only by the 
constitution and statutes, but by the gen- 
eral principles of the common law.*® Nothing 
short of exclusive power will sustain the grant 
of exclusive rights,’ as fhe exclusive priv- 
ilege of using its streets for laying gas,’° or 

41 Lyng v. Michigan, 135 U. S. 161-166. 

42 Robbins v. Shelby Taxing District, 120 U.S. 489; 
Asher v. Texas, 128 U.S. 129; Stontenburgh vy. Hen- 
nick, 129 U.S. 141; Brennan v. City of Titusville, 153 
U. S. 289; Leisy v. Hardin, 135 U. 8.100; Corson v. 
Maryland, 120 U.S. 502; Welton vy. State of Missouri, 
91 U.S. 275. 

43 Leloup v. Mobile, 127 U. S. 640. 

44 McCall v. California, 1386 U. S. 104-111. 

45 Crutcher y. Kentucky, 141 U. 8. 47-61. 

46 Brown v. Maryland, 12 Wh. 444, J. ¢. 

473 Wall. 827; 12 Wall. 349; 23 How. 435; 122 Mass. 
257; 15 Am. & Eng. Ency. Law, 1041, citing many 
cases; 21 II]. 205; 114 Ill. 559; 2 Dillon, Munic. Corps. § 
695 (4th Ed.). 

48 Angell & Ames, Corp. §§ 3324; Railroad Co. vy. 
Maine, 31 Me. 477; 2 Kyd, Corp. 107-9; Dunham y. 
Rochester, 56 Cowan (N. Y.), 462. 

4915 Am. & Eng. Ency. Law, 1055. 

50 State v. Cin. Gas Co.,18 Ohio St. 262; State v. 
Milwaukee Gas Co., 29 Wis. 454; Crescent Gas Co. v. 
N. O. Gas Co., 27 La. Am. 148; Jersey City Gas Co, 
v. Dwight, 29 N. J. Eq. 242; Memphis Gas Co. y. Wil- 
liams, 9 Heisk. (Tenn.) 314; People v. Bowen, 30 
Barb. (N. Y.) 24; Garrison y. Chicago, 7 Biss. (U. 8.) 
480. 
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water pipes,°! street railway tracks,*? mar- 
kats,°* stretching electric light wires.°4 
In Fishburn vy. Chieago,®® the  ordi- 
nance provided for the use of paving ce- 
ment in improving a street in Chicago from 
‘‘refined Trinidad asphaltum obtained from 
Pitch Lake in the island of Trinidad,’’ which 
lake was under the control of one company, 
while five other cement companies in the city 
procured cement from other places in Trinidad. 
The contract was to be let to the lowest bid- 
der. The ordinance was held void. 

The Anti-Trust Act.—On July 2, 1890, 
congress passed the Anti-Trust Act®® to pro- 
tect trade and commerce against unlawful re- 
straints and monopolies. It was said to have 
been directed against the trusts in beef, oil, 
barbed wire, sugar, steel, cordage and whisky. 
Since its enactment decisions have multiplied 
declaring trusts of various kinds and fash- 
ioned in various shapes, illegal. In Morrow 
Co. Ill. Co. v. Village of Mt. Gilead,*®? it was 
an attempted monopoly of the electric lighting 
In Lowry v. Tile, Mantel & Grate 
was 
in 


of streets. 
Assn. of Calfornia,’*® the 
organized to unite ‘*all acceptable dealers 
tiles, ete., in San Francisco and vicinity, and 
within 200 miles, and all American dealers. 
Constitution and by-law provided that active 
members should of dealers carrying 
stock of a stated value and paying entrance fee 
and annual dues, and non-resident members, all 
manufacturers in the United States who signed 
a contract and paid entrance fee. Members 
could not’purchase from non-members nor sell 
to them unset tiles for a price lower than on 
the price list, and could not sell their products 
to any dealer not amember. The association 


association 


consist 


5‘! Brenham y. B. W. W. Co., 67 Tex. 542, 20 Am. & 
Eng. Corp. Cas. 209; Memphis v. M. Water Co., 5 
Heisk. (Tenn.) 525; Syracuse Water Co. v. Syracuse, 
116 N. Y. 167; Montgomery v. M. W. Wks. Co., 79 Ala. 
133; Atl. City W. W. Co. v. Atl. City, 48 N. J. L. 378, 
15 Am. & Eng. Eng. Corp. Cas. 327. 

*2 Tl. & St. L. El. Co. v. St. L. & P. E. Co., 20 Dillon 
(U. 8.), 70; People’s Pass. Ry. Co. v. Memphis Ry. 
Co., 10 Wall. 52: Jackson Co. H. P. R. Co. v. Inter- 
state R. T. Co., 24 Fed. Rep. 308; Birmingham st. Ry. 
Co. v. Birmingham St. Ry. Co., 79 Ala. 465, 

583 Gale v. Kalamazoo, 23 Mich. 344. 

4G. R. EL L. & P. Co. v. G. R. Ed. El. Co., 33 Fed. 
Rep. 659; Citizens’ G. & Mining Co. v. Elwood, 20 Am. 
& Eng. Corp. Cas. 263. 

S171 Ill. 288; citing People v. Chicago Gas Trust 
‘o., 130 TH. 268, 45 TIL. 90, 149 TI. 3538. ¢ 

56 26 Stat. 209, § 647. 

710 Ohio 8S. & C. P. 285 (U.S. C. C. Ohio, 1900). 
58106 Fed. Rep. 38. 


~ 





was held a combination in restraint of trade 
and commérce among the states by imposing a 
tax on such commerce—the fees and dues, an 
attempt to monopolize part of the trade be- 
tween manufacturers in other states and in 
San Francisco, and the association was held 
liable under section 7 of the act in treble dam- 
age to a dealer not a member injured thereby. 

In United States v. Coal Dealers’ Assn., 
coal was the object of attempted monopoly.? ® 
In United States v. Chesapeake & Ohio Fuel 
Co.,®" a coal combine ‘tin the Kanawha dis- 
trict in West Virginia to control’’ the output 
intended for western markets was declared ii- 
legal, and it was said to be no defense to the 
action to dissolve the combination that it had 
not injured the public, or even that it had 
been beneficial by enabling the combination to 
compete for business ina wider field. The 
court said it is the declared policy of congress 
to promote individual competition in relation 
to interstate commerce. In United States v. 
Joint Traffic Association, ® ! thirty-one railways 
engaged in transportation between Chicago 
and the Atlantic coasts.formed an association 
whose object was to establish uniformity of 
rates, and do away with secret under-cutting 
and sudden changes by individual members. 
It was agreed the association should have 
jurisdiction over certain competitive traffic 
and to fix rates for the same and change them 
from time to time. No party could deviate from 
the rates, and the action of one road in that 
respect was not to affect rates disapproved, 
except to the extent of its interest therein 
over its own road. Powers conferred on 
managers were not to permit violation of the 
interstate commerce act, and the interstate 
commerce commission was to be co-operated 
with to secure stability and uniformity in 
ates. The agreement was held void in 1898 
as in restraint of trade and commerce by shut- 
ting out the general law of competition, and 
said to be substantially the same as the one in 
the Trans-Missouri far as 
lishment of rates and fares are concerned. 

In United States v. Addyston Pipe & Steel 
Co.,°* six corporations manufacturing cast- 
iron pipe in Alabama, Kentucky, Ohio and 


-ase.®2 so estab- 


59 85 Fed. Rep. 252. 

60 105 Fed. Rep. 93 (Aug. 31, 1900). 

61171 U.S. 505. 

62 United States vy. 
166 U.S. 290. 

63 85 Fed. Rep. 271 (Feb. &, 1898). 


Trans- Missouri Freight Assn., 
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Tennessee, formed a combination dividing the 
territory in which they operated (a large part 
of the United States) into ‘‘reserved’’ cities 
and ‘‘pay’’ territory, the reserved cities being 
allotted to particular members free of competi- 
tion from the others who were to put in pre- 
tended bids at prices previously arranged. In 
the pay territory all offers to purchase pipe 
were submitted to a committee which deter- 
mined the price and then awarded the contract 
to the member agreeing to pay the largest 
bonus to be divided among the others. Held, 
the combination was unlawful at common law 
and under the Act of 1890. The efforts of 
preserving companies in this direction were 
temporarily blighted in Bishop v. Am. Pre- 
servers Co.,°4 but the monopoly ‘‘and_ re- 
straint’’ attacked by the anti-trust law are 
‘*a monopoly”’ in interstate and international 
trade or commerce, and not in the manufact- 
ure of a necessary of life. Hence, when the 
American Sugar Refining Company of New 
Jersey, being already in control of a large 
majority of the manufactories of refined sugar 
in the United States, acquired by purchase of 
stock in four Philadelphia refineries, such a 
disposition over sugar refineries throughout 
the United States as to give it a practical 
monopoly of the business, it was held the 
monopoly in manufacture bore no direct rela- 
tion to commerce between states or. with for- 
eign nations. The object was said to be pri- 
vate gain in manufaeture of the commodity, 
but not through control of interstate or for- 
eign commerce.®® This case was distin- 
guished from People v. Chicago Gas Trust 
Co.,°° where a gas company, to destroy com- 
petition, acquired the majority of the stock of 
four other companies, and obtained a monop- 
oly in supplying Chicago, in which case the 
organization was held a trust and illegal. Also 
from Richardson v. Buhl,®* where the Dia- 
mond Mateh Company was organized under 
Connecticut laws to unite in one corporation 
al] the match manufacturers in the United 
States to monopolize and control the business 
and fix the price of friction matches. The 
court declared its sole object was to make 
money by having in its power to raise the price 


64105 Fed. Rep. 845. 
, ® United States v. E. C. 
(1895). 

66 130 Tl. 269, 292, 297. 

*T 77 Mich. 682. 


Knight [Co., 156 U. 8.1 





of an article or diminish the quantity to be 
made and used at its pleasure. The agreement 
or combination, it would seem, to be within 
the meaning of the Act of 1890, must operate 
not alone upon the manufacture, as in the E. 
C. Knight Co. case, but upon the sale, 
transportation and delivery of an article of in- 
terstate commerce by preventing or restrict- 
ing its sale, thereby regulating interstate com- 
merce to that extent, and thus trenching upon 
the power of the national legislature. ®§ 
Frora V. Woopwarp Trssirs. 

Chicago, Ill. 

68 Addyston Pipe & Steel Co. v. United States, 17 
U.S. 211 (1899). 








SUNDAY — CLASS LEGISLATION IN THE PRO- 
HIBITION OF THE PARTICULAR OCCUPA- 
TION OF BARBERING. : 


EX PARTE NORTHRUP. 





Supreme Court of Oregon, July 7, 1902. 
Sess. Laws 1901, p. 17, making it a misdemeanor to 
work asa barber on Sunday, is not class legislation, 
though there is no general Sunday law. 


WOLVERTON, J.: The legislature, at its last 
biennial session, enacted a statute making it ‘a 
misdemeanor for any person or persons to carry 
on the business of barbering on Sunday in 
Oregon.”* Sess. Laws1901, p. 17. The petitioner 
is charged with its violation, and, being in the 
custody of an oflicer, instituted a proceeding in 
the circuit court by habeas corpus to secure his re- 
lease, and, being unsuccessful, prosecutes an ap- 
peal to this court. The statute is challenged as 
in derogation to the fourteenth amendment to the 
federal constitution, and to section 1, art 1, and 
section 23, art. 4, of the state constitution. 

The first position taken by counsel for peti- 
tioner is that there is no Sunday law in this state, 
and that the act, by reason of its embracing such 
persons only as may fall within the designation of 
barbers, is necessarily special. Special legislation 
is inhibited, by the state constitution, relative to 
numerous subjects specifically designated, among 
which are those enumerated in section 23, art. 4, 
and others that might be mentioned; but the sub- 
ject of the legislation here inveighed against is 
not found among those so designated. It cannot 
be regarded as special legislation for the punish- 
ment of crimes and misdemeanors as inhibited by 
subdivision 2, § 23, supra, simply because it adds 
a penalty for an infraction of the law. The pen 
alty is but an incident, and as the law does not fix 
a different penalty for different persons falling 
within its scope, and as it applies alike to every 
locality -within the state, it is neither special nor 
local within the meaning of such subdivision; nor 
does it seem to us that the act can be ecnaracter- 
ized as special legislation because there is no gen- 
eral Sunday law within the state. If the classi- 
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fication is a proper one, and the act operates alike 
upon every individual of the class, its validity 
cannot be made to depend upon whether or not 
all persons are prohibited from doing any secular 
business or labor on Sunday. It is admitted that 
it is perfectly competent, under the constitution. 
to enact a law prohibiting any secular business or 
labor, other than works of necessity or mercy, 
upon the first day of the week, commonly called 
Sunday. The later adjudications are uniform to 
that purpose, and it would be a work of superero- 
gation to attempt to review them. Hennington v. 
State, 90 Ga. 396, 17 8S. E. Rep. 1009; Jd. 163 U. 8. 
299, 16 Sup. Ct. Rep. 1086, 41 L. Ed. 166; Bloom 
vy. Richards, 2 Ohio St. 387; State v. Petit, 74 
Minn. 376, 77 N. W. Rep. 225; Petit v. Minnesota, 
177 U. S. 164, 20 Sup. Ct. Rep. 666, 44 L. Ed. 716: 
Ex parte Andrews, 18 Cal. 678. So that the real 
and vital question herein is whether, in a broad 
sense, the act under consideration is obnoxious as 
class legislation. 

A brief reference to the prior legislation of the 
state upon the subject will serve to give a clear 
understanding of the situation, and aid us ma- 
terially in arriving at a correct and final solution 
of the controversy. In 1854, it was enacted by the 
territorial assembly ‘‘that no person shall keep 
open his or her store, shop, grocery, ball alley, 
billiard saloon, tippling house, or any place of 
gaming or amusement, or do any secular business, 
other than works of necessity and mercy, on the 
first day of the week, commonly called the Lord’s 
Day or Sunday” (Laws 1854-55, p. 283, § 1), pre- 
scribing a penalty. In 1864, the state legislature 
adopted an act of identical import, except the 


words ‘‘or labor*’ were inserted after the phrase . 


‘or do any secular business:** and works of neces- 
sity were defined to be: (1) The buying and sell- 
ing of meats, fish. or milk at retail, before 9 
o’clock in the morning; (2) the buying and selling 
of drugs and medicines at retail or upon prescrip- 
tion; (3) the selling of food to be eaten on the 
premises where sold; and (4) the keeping open of 
barber shops and laboring at such trade until 10 
o’clock in the morning. Deady’s Laws, ch. 49, § 
653, subds. 1, 2, 3. 4. Im 1865, this act was 
amended so asto read: ‘If any person shall keep 
open any store, shop,” ete., ‘for the purpose of 
labor or traffic, or any place of amusement, on the 
first day of the week,” etc.. ‘‘provided that the 
above provision shall not apply to the keepers of 
drug stores, doctor shops, undertakers, livery 
stable keepers, barbers, butchers and bakers; and 
all circumstances of necessity and mercy may be 
pleaded in defense, which shall be treated as 
questions of fact for the jury to determine when 
the offense is tried by jury’? (Sess. Laws 1865, p. 
34): and such was the condition of the law at the 
time of the enactment of the statute under consid- 
eration. It may be noted that the law of 1865 
does not inhibit labor on Sunday, except it be in 
connection with a store, shop. groceyy store, ete., 
kept open for that purpose, or for traftie, and it 
excepted barber shops with other business voca- 





tions from its operation; and thus, and by the 
former legislation of 1864, indicating a legislative 
policy of classifying different business occupa- 
tions, including barbers, and of dealing with them 
with reference to such classifications. The effect 
of the act in controversy is to take the business of 
barbering out of the category with the exceptions 
and classifications contained in the law of 1865, 
and to absolutely inhibit the prosecuting of such 
business on Sunday. Under the act of 1864, it 
was inhibited partially; that is, after 10 o’clock in 
the morning, and, unless it was a business of ne- 
cessity, it was also inhibited by the territorial act 
of 1854. Is the act in contravention of the four- 
teenth amendment of the federal constitution, in 
that it deprives the petitioner of liberty or prop- 
erty without due process of law, or of article 1, § 
1, of the state constitution, in that it encroaches 
upon his guaranty of equal rights? Every indi- 
vidual, under the constitution, is entitled as of 
right to the greatest degree of freedom in action 
compatible with a just preservation of equal rights 
and privileges to every other citizen and the pro- 
motion of the public welfare. This is civil lib- 
erty. The fundamental principle upon which it 
is based is equality under the law, and it signifies 
not only freedom of the citizen from servitude and 
restraint, but accords to every one the right to be 
left free in the use of his powers and faculties, and 
to adopt and pursue such vocations and employ- 
ment as his untrammeled will may suggest, sub- 
ject only to such restraint as is necessary tasecure 
the general welfare. The right of property, in 
its broad sense, is not only the right of possession 
and enjoyment, but also the right to secure it 
through any lawful industry, pursuit, or calling 
adopted in the exercise of one’s liberty, which, it 
is said, ‘‘is the foundation of all wealth.”” Brace- 
ville Coal Co. v. People, 147 Il. 66, 35 N. E. Rep. 
62, 22 L. R. A. 340, 37 Am? St. Rep. 205. So that 
any encroachments upon the rights of a citizen, 
or class of citizens, guarantied to all under sim- 
ilar conditions and circumstances, may be said to 
deprive him or them of both liberty and property, 
and to be an invasion of the guarantied equality 
in rights. 

With these preliminary observations, let us pro- 
ceed to the examination of the classification 
complained of. Mr. Cooley says: ‘Doubt 
might also arise whether a regulation made 
for any one class: of citizens, entirely arbitrary 
in its character, and restricting their rights, 
privileges, or legal capacities in a manner before 
unknown to the law, could be sustained, notwith- 
standing its generality. Distinctions in these re- 
spects must rest upon some reason upon which 
they can be defended, like the want of capacity in 
infants and insane persons; and if the legislature 
should undertake to provide that persons follow- 
ing some specified lawful trade or employment 
should not have capacity to make contracts, or to 
receive conveyances, or to build such houses as 
others were allowed to erect, or inany other way 
to make such use of the property as was permis- 
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sible to others, it can scarcely be doubted that the 
act would transcend the due bounds of legislative 
power, even though no, express constitutional 
provision could be pointed out with which it 
would come in confiict."" Cooley, Const. Lim. 
484. The principle that there must be some nat- 
ural and rational ground upon which to base the 
distinction for classification has been recognized 
and adopted by this court. ‘It may not be arbi- 
trary, and requires something more than a mere 
designation by such characteristics as will serve 
to classify. The mark of distinction must be 
something of substance, some attendant or inher- 
ent peculiarity, calling for legisiation, suggested 
by natural reason, of different character to sub- 


serve the rightful demands of governmental 
needs.” Ladd v. Holmes (Oreg.), 66 Pac. 


Rep. 714, 716; State v. Frazier, 36 Oreg. 178, 59 
Pac. Rep. 5. All admit the statute in question 
can only be sustained as a police regulation. In 
State v. Petit, supra, where the act prohibited all 
labor on Sunday except works of necessity and 
charity, and provided that keeping open a barber 
shop on Sunday should not be deemed a work of 
necessity or charity, it was held that the classifi- 
cation was not purely arbitrary, but that the ap- 
parent natural reasons suggesting the distinction 
were ample upon which to support legislative 
discretion in adopting it. The court, speaking 
through Mr. Justice Mitchell, says: ‘The object 
of the law was not to interfere with those who 
wish to be shaved on Sunday, or primarily to pro- 
tect the proprietors of barber shops, but mainly to 
protect the employees in them, by insuring them 
a day of rest.’’ This case was appealed to the 
Supreme Court of the United States, where the 
court, speaking through Mr. Chief Justice Fuller, 
says: ‘*We recognize the force of the distinction 
suggested, and perceive no adequate ground for 
interfering with the wide discretion confessedly 
necessarily exercised by the states in these mat- 
ters, by holding that the classification was so 
palpably arbitrary as to bring the law into con- 
flict with the federal constitution.”* If not in con- 
flict with the federal constitution, it is necessarily 
not in conflict with our own. In People v. Havnor: 
149 N. Y. 195, 43 N. E. Rep. 541, 31 L. R. A. 689, 
52 Am. St. Rep. 707, the court, in passing upon 
the constitutionality of a similar statute and 
assigning reasons for upholding the classification, 
says: ‘Itis to the interest of the state to have 
strong, robust, healthy citizens, capable of self- 
support, bearing arms, and adding to the resources 
of the country. Laws to effect this purpose, by 
protecting the citizen from overwork and requir- 
ing a general day of rest to restore his strength 
and preserve his health, have an obvious connec- 
tian with the public welfare. Independent of any 
question relating jto morals or religion, the phys- 
ical welfare of the citizen is a subject of such 
primary importance to the state, and has such a 
direct relation to the general good, as to make 
laws tending to promote that object proper under 
the police power, and hence valid under the con- 





stitution, which ‘presupposes its existence, and is 
to be construed with reference to that effect..’’ A 
like act was upheld in People v. Bellet, 99 Mich. 
151, 57 N. W. Rep. 1094, upon the same principle. 
We are not unmindful of the fact, however, that 
there are other cases in irreconcilable conflict with 
these. Ex parte Jentzsch, 112 Cal. 468, 44 Pac. 
Rep. 803, 32 L. R. A. 664; Eden v. People, 161 Il. 
296, 43 N. E. Rep. 1108, 32 L. R. A. 659, 52 Am. 


_St. Rep. 365; State v. Granneman, 132 Mo. 326, 33 


S.1W. Rep. 784; City of Tacoma y. Krech (Wash.), 
46 Pac. Rep. 255, 34 L. R. A. 68. But we are im- 
pelled to the conclusion that the former are 
grounded upon the better reasoning: and being 
in harmony with the legislative policy, as indica- 
ted by the acts referred to relative to the subject- 
matter, from an early date, and having the sanc- 
tien of the federal supreme court, we are con- 
strained to hold that the law is valid under both 
the federal and state constitutions. 

The judgment of the trial court will, therefore, 
be affirmed. 


NotTeE.—Constitutionality of Statutes Prohibiting 
All or a Particular Kind of Labor on Sunday.—No 
legitimate controversy can arise over the question 
whether or not the legislative prohibition of labor on 
Sunday is a valid police regulation. That it is such a 
regulation all the authorities are agreed.,‘‘For,” says 
Bleckley, C. J., in the recent case of Hennington vy. 
State, 90 Ga. 396, “the frequent and total suspension 
of the toils and cares and strain of mind or modes in- 
cident to pursuing an occupation or common employ- 
ment, is beneficial to every individual, and incidentally 
to the community at large, the general publie.”” The 
point of real difficulty is in determining what labor 
can be prohibited or whether a special kind of labor 
can be prohibited and another kind permitted. 

It is strange that legislatures of so many states have 
found it necessary to single out barbers as a class in 
passing legislation prohibiting labor on Sunday. It 
would seem to be on the ground that under the more 
general law the courts were inclined to except from 
its operation the occupation of barbering as a work of 
necessity. Whether legislation specially prohibiting 
barbers from working on Sunday is class legislation, 
and, therefore, unconstitutional, is a much contro- 
verted question. In the case of People v. Bellett, 99 
Mich. 151, 57 N. W. Rep. 1094, it appeared that a cer- 
tain statute of Michigan made it unlawful for barbers 
to carry on their business on the first day of the week, 
commonly called “Sunday,” and provided a special 
penalty. The court held that this statute was within 
the police power of the state, and was not in conflict 
with any express provision ofthe constitution, nor 
with the fourteenth amendment to the United States 
constitution. The court said: “It is conceded that 
the state, in the exercise of its police ‘power, has the 
right to enact Sunday laws. But it is contended that 
it is in the nature of class legislation to prohibit the 
business of barbering under more severe penalties 
than those provided for the conduct of other legitimate 
business on Sunday. We do not deem the act in ques- 
tion open to such objection. By class legislation we 
understand such legislation as denies rights to one 
which are accorded to others, or inflicts upon one indi- 
vidual a more severe penalty than is imposed upon 
another in like case offending. * * * In the pres- 
ent case it may have been the judgment of the legisla- 
ture that those engaged in the particular calling were 
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more likely to offend against the law of the state pro- 
viding for Sunday closing than those engaged in other 
callings. If so, it became a question of policy as to 
whether a more severe penalty should not be provided 
for engaging in that particular business on Sunday 
than that inflicted upon others who refuse to cease 
from their labors one day in seven.” In the case of 
Ex parte Jentzsch, 112 Cal. 468, 44 Pae. Rep. 803, ex- 
actly the opposite conclusion was reached. In that 
ease astatute of California prohibited barbers from 


carrying on business after 12 o’clock on Sunday or on. 


a legal holiday, and applied to no other class of labor. 
The court held the act to be unconstitutional as spe- 
cialand unreasonable legislation, because of the fact 
that it was based upon no distinction to justify singling 
out that class of laborers. The court further held gen- 
erally on the subject of class legislation, that no law 
could be said to be general, merely because it oper- 
ated upon all within a class unless there was a sub- 
stantial reason why itis made to operate upon that 
class only, and not generally upon all. The court said: 
**No reason has been or can be shown why the follow- 
ers of one useful and unobjectionable employment 
should be debarred from the right to labor upon cer- 
tain days, and others in like classes of employment be 
not so debarred. When any one of such class is sin- 
gled out and put under the criminal ban of a law such 
as this, the law not only is special, unjust and un- 
reasonable in its operation, but it works an invasion 
of individual liberty,—the liberty of free labor, which 
it pretends to protect.” See also 182 Mo. 326, 33.8. W. 
Rep. 784. 

Again, the other side of the question is supported 
by the case of People v. Havnor, 149 N. Y. 195, 43 N, 
E. Rep. 541,52 Am. St. Rep. 707. In that case a stat- 
ute of New York prohibited under penalty the carry- 
ing on of the business or work of a barber on Sunday 
With the special provision, however, that in the cities 
of New York and Saratoga Springs such shops might 
be kept open on that day until one o’clock in the after- 
noon. If any statute might be said to be impregnated 
with all the vices of class legislation this is certainly 
that one, but the court of appeals thought otherwise, 
and upheld the law under the police power. The first 
objection, however, made against this statute was that 
it deprived the defendant of “his property” without 
due process of law. The courtenters into a needlessly 
long argument in resisting this objection. That this 
objection to Sunday closing legislation is absolutely 
groundless is sustained by the weight of authority. 
The right of the legislature, in its endeavor to promote 
the physical welfare of the people, to decree a day in 
which all labor shall be suspended, even though 
obedience to such decree will yesult in financial loss to 
many citizens of the state, is too well settled to be dis- 
puted at this late day. The court says: “Itis to 
the interest of the state to have strong, robust, 
healthy citizens, capable of self-support, of bearing 
arms and of adding to the resources of the country. 
Laws to effect this purpose, by protecting the citizen 
from overwork and requiring a general day of rest to 
restore his strength and preserve his health, have an 
obvious connection with the publie welfare. The 
statute under discussion tends to effect this result, 


because it requires persons engaged in a_ kind 
of business that takes many hours each day to 


refrain from carrying it on during one day in seven. 
This affords an opportunity, recurring at regular in- 
tervals, for rest, needed both by the é¢mployer and 
employed, and the latter, at least, mav not have the 
power to observe a day of rest without the aid of legis- 
lation. We think that this statute was intended and 





is adapted to promote the public health, and thereby 
to serve a publie purpose, of the utmost importance, 
by promoting the observance of Sunday as a day of 
rest. It follows, therefore, that it does not go beyond 
the limits of legislative power by depriving any one of 
liberty or property within the meaning of the consti- 
tution.”” On the question whether the act was class 
legislation the court did not consider any phase of it 
except that arising out of the exception made in the act 
in favor of the cities of New York and Saratoga Springs. 
Finding no provision in the state constitution opposed 
to such legislation the court turned its attention to the 
prohibition of the federal constitution against the de- 
nial to any citizen of the equal protection of the laws. 
The court says: ‘That amendment does not relate to 
territorial arrangements made for different portions 
of astate nor to legislation which, in carrying out a 
publie purpose, is limited in its operation, but within 
the sphere of its operation affects alike all persons 
similarly situated. * * * If the legislature has 
power to regulate the observance and prevent the 
desecration of the Sabbath, it has the power to say 
what acts in the different localities of the state it is 
necessary to prohibit to accomplish this purpose. It 
is quite conceivable that an act in one locality, thiekly 
settled, should be prohibited which in sparsely settled 
districts of the state could be allowed, and for this 
reason an act might be objectionable in one district, 
but notin another. All of these regulations ha ve in 
view the proper observance of the day, and are within 
the discretion of the legislature.” 

Directly contrary to the case we have just consid- 
ered is that of Eden vy. People, 161 Il. 296,48 N. FE. 
Rep. 1108, 82 L. R. A. 659, 52 Am. St. Rep. 365. Both 
the objections advanced in the New York case was 
advanced against similar legislation in the case just 
cited, the court holding that it was not only class 
legislation, but a deprivation of property without due 
process of law, for a statute to make it unlawful for a 
barber to do business on Sunday when such statute 
does not apply to any other class of business. The 
court in this case bases its position on the same argu- 
ment offered by the court in the California case,supra. 
The court said that if all persons were prohibited from 
labor the law would be a sound one, but laid great 
stress on the fact that as long as other citizens 
were permitted to make a living or increase their 
earnings by labor on Sunday, a barber would be de- 
prived of property (earnings that he might have 
made) without due process of law, if he alone is pro- 
hibited from working on that day. The argument is 
a false one. Depriving a person of property without 
due process of law cannot be legitimated by the fact 
that every other citizen is likewise deprived of his 
property; and if a state under a valid exercise of the 
police power can prohibit all labor on Sunday, they 
have also the power to prohibit any special kind of 
labor on that day which in their discretion they be- 
lieve injurious to the public comfort, convenience or 
well being. The police power is the highest attribute 
of governmental sovereignty, in its civil aspect. It 
overrides all constitutions because in every constitu- 
tion that one power is always reserved by the people 
and constitutes an implied exception to every consti- 
tutional limitation on legislative powers. It arises out 
of an “overruling necessity’? which must be met 
promptly and radically in the interest of the people. 
For this reason the state may, as a police regulation 
for the promotion of the physical, mental and moral 
welfare of its citizens, establish, as a civil institution, 
the first day of the week as a day of rest, and prohibit 
the performance upon itof all labor or business ex- 
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cept works of necessity or charity, and no question of 
deprivation of property without due process of law 
can arise in such a case, whether the act applies to 
all or only a particular kind of labor. Whether in the 
latter alternative the act would be invalid by reason of 
its being “class legislation” is the only real point of 
controversy,and under the argument we have just ad« 
vanced would be easily answered in the negative. 

This whole question, however,has been conclusively 
settled in the litigation that is officially reported un- 
der {the style of State Sy. Pettit, 74 Minn. 376. 
The court held distinetly that a statute prohibiting a 
barber to carry on his business on Sunday is not ob- 
noxious as being class legislation although it has no 
application to other kinds of labor or business. The 
court said: ‘In the exercise of the police power in 
establishing a day of rest, a very large discretion must 
be allowed to the legislature in determining what 
kinds of labor or business should be prohibited, and 
what are and what are not works of necessity or 
charity; and unless their classification is manifestly 
purely arbitrary, and not founded upon any substan- 
tial distinction or apparent natural reason which sug- 
gests the necessity or propriety of different legislation, 
the courts have no right to interfere with the exercise 
of legislative discretion.’”? This same case was ap- 
pealed to the United States Supreme Court, which 
affirmed in positive terms both the decision and the 
reasoning of the Minnesota court: Pettit v. Minne- 
sota, 177 U. S. 164, 20 Sup. Ct. Rep. 666. And this same 
eourt has gone even further in the leading case of 
Hennington v. Georgia, 163 U.S. 299. In this case a 
statute of Georgia was under consideration which 
prohibited the running of freight trains on Sunday. 
The objection was made in this case that since in this 
particular ease the freight train was traveling through 
Georgia to a point in another state that, therefore, the 
act constituted a regulation of interstate commerce. 
The court admitted that the objection was well 
founded, but held that it was a valid exercise of the 
police power of the state and, therefore, not to be in- 
terfered with by the federal courts, so long, es- 
pecially, since the act complained of was not a ‘‘need- 
less” intrusion upon the domain of federal jurisdic- 
tion. The constitutionality of Sunday closing legisla- 
tion, therefore, both of general or special application, 
is now conclusively established. 
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SMITH ON NECROSCOPY. 
To the criminal lawyer and even to the lawyer 
handling much litigation in the nature of suits 
for personal injury or death by wrongiul act, the 
little handbook just completed by Gustav Schmitt, M. 
D., on the subject of necroseopy in its medico-legal re- 
lation will be of great value. This little manual has 
been prepared to meet the special needs of physicians 
lawyers, and expert witnesses. It supplies in brief 
form, and yet with every essential detail, all practical 
facts connected with the study, diagnosis, technique, 
and the medico-legal aspect of a pastmortem exam- 
ination. ‘To the lawyer it will be of undoubted assist- 
ance in cross-examination, especially upon points 
as to whether the postmortem was conducted ac- 
cording to law, and whether the diagnosis was correct, 
or as to the physical effect of an injury received ina 
certain manner. The book is pocket size, bound in 
soft leather and contains 186 pages. Published by 
Funk& Wagnals Company, New York. 





JETSAM AND FOLTSAM. 


THE AMERICAN BAR ASSOCIATION. 
The twenty-fifth annual meeting of the association 
will be held at Saratoga Springs, N. Y.. on Wednes- 
day, Thursday and Friday, August 27, 28 and 29, 1902. 
The sessions of the association will be at 10:30 0’clock 
A. M. and 8 o’clock P. M. on Wednesday and Thursday, 
and at 10:39 o’clock a. M. on Friday at Convention 
Hall. The sessions of the Section of Legal Education 
will be held on Thursday and Friday afternoons at 3 
o’clock at Convention Hall. The sessions of the Sec- 
tion of Patent, Trade-Mark and Copyright Law will 
be held on Thursday and Friday afternoons at 3 
o’clock in Convention Hall. On Wednesday afternoo” 
at 3 o’clock there will be a meeting of the Association 
of American Law Schools. 


PROGRAMME OF THE ASSOCIATION. 


Wednesday Morning.—The President’s address, by 
U. M. Rose, of Little Rock, Ark.; nomination and 
election of members, election of the general council, 
report of the secretary, report of the treasurer, re- 
port of the executive committee. 

Wednesday Evening.—A paper by Amasa M.Eaton, 
of Rhode Island, on “The Origin of Municipal Incor- 
poration in England and in the United States.” Dis- 
cussion upon the subject of the paper read, report of 
the general council on the proposed amendment to 
admit women as members of the association. 

Thursday Morning.—The annual address, by John 
G. Carlisle, of Kentucky. Reports of standing com- 
mittees. 

Thursday Evening.—A paper by Emlin McClain, of 
Iowa, on “The Evolution of the Judicial Opinion.” 
Discussion upon the subject of the paper read. Re- 
ports of special committees. (See report of 1901, 
pages 703 and 704): On classification of the law, on 
Indian legislation, on uniform state laws, on penal 
laws and prison discipline, on federal courts, on ap- 
peals from orders appointing receivers, on industrial 
property and international negotiation, on title to real 
estate, on Louisiana purchase exposition. 

Friday Morning.—Nomination of officers, unfinished 
business, miscellaneous business, election of officers. 

The annual dinner will be given by the association 
to its members and delegates at the @pand Union 
Hotel, at 7:30 o’clock on Friday evening. 

A parlor in the Grand Union Hotel will be open as 
a reception room for the use of members of the asso- 
ciation and delegates during the meeting. 

PROGRAMME OF THE SECTION OF LEGAL EDUCATION. 

The sessions will be held on Thursday and Friday 
afternoons, at 3 o’clock, at Convention Hall. Address 
of chairman, Ernest W. Huffeut, of Cornell Law 
School. “A Defect in Legal Education,” by Henry 8. 
Redfield, of Columbia Law School. Discussion of 
Prof. Redfield’s paper, to be opened by Joseph H. 
Beale, Jr., of Harvard Law School, and Thomas A. 
Bogle, of the University of Michigan Law School. 
“Courses of Study for Law Clerks,” by Franklin M. 
Danaher, of the New York State Board of Law Ex- 
aminers. 

PROGRAMME OF THE ASSOCIATION OF AMERICAN LAW 
SCHOOLS. 

The session will be held 01. Wednesday afternoon at 
3 o’clock, at Convention Hall. Address of President, 
Emlin McClain, of University of Iowa College of Law. 
A paper by J. H. Beale, Jr., of Harvard and Uni- 
versity of Chicago Law Schools, on “The First Year 
Curriculum for Law Schools.” 
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PROGRAMME OF THE SECTION OF PATENT, TRADE-MARK 
AND COPYRIGHT LAW. 

The sessions will be held on Thursday and Friday 
afternoons, at 3 o’clock, at Conyention Hall. The 
annual address, by the chairman, L. L. Bond, of Chi- 
cago. “Pending Trade-Mark Legislation,” by Arthur 
P. Greeley, of Washington, D. C. ‘Preliminary In- 
junctions in Patent Suits,” by Lysander Hill, of Chi- 
‘ago. “History and Present Status of the Law Relat- 
ing to Designs,” by Harold Binney, of New York. 

*atent Litigation From the Expert’s Standpoint,” 
by Arthur S. Browne, of Washington, D. C. “Evils 
of the Present System of Producing Evidence in 
Equity Causes and a Remedy Therefor,’ by Charles 
Martindale, of Indianapolis. “Is the Entire Jurisdic- 
tion of the Cireuit Courts in the Matter of Suits for 
the Infringement of Patents Defined by the Act of 
Mareh 3, 1897?” by Melville Church, Washington, 
D.C. A paper by Robert 8S. Taylor, of Indiana, on a 
pipe oc to be announced later. 


HU MORS OF THE LAW. 


The Scimeter, of Memphis, tells of a young criminal 
lawyer of that city who, on the occasion of his becom- 
ing of age, began the celebration of his birthday in a 
way that caused his household a great deal of con- 
sternation. 

On the eve of the fete, shortly after midnight, the 
young man’s family were suddenly startled from their 
slumbers by a loud voice in the house calling, ““There’s 
2 man in the house! There’s a man in the house!” 

The valiant paterfamilias rushed from his room, 
bearing in his hands a heavy billet of firewood, to 
learn the cause of the disturbance and to capture the 
intruder. His son was standing in the hall, shouting 
at the top of his voice. 

“Where’s the man?” exclaimed the old gentleman. 

“Here, sir; here!” proudly replied the young man. 
**This is he. At last ’m twenty-one.” 

M’lle Jeanne Chauvin, the French lady barrister, 
appeared in the appeal court of the palace of justice 
last month. Appropriately enough, the action in- 
volved the question of the ownership of a special type 
of corset. M/’lle Chauvin was opposed by Maitre Al- 
lart, a member of the council of the order of Avocats, 
Now what chance has a “mere man” barrister against 
a lady a in’ such a case? 
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WASHINGTON, 
1. ABUTTING PROPE RTY ‘ow NER—Private Injury. _the 


number of abutting property owners sustaining special 





injury from an obstruction in the’street cannot make 
their injuries identical with that of the public at large, 
so as to take away their right of action.—O’Brien v. 
Central Iron & Steel Co., Ind., 63 N. E. Rep. 302. 

2. ACTION—Misjoinder of Causes.—That an action for 
supplies furnished membership corporation is brought 
against more. directors than are liable therefore held 
not a misjoinder of causes.—Pascekwitz v. Richards, 75 
N. Y. Supp. 29. 

3. ALIENS — Action for Death.—Under Hurd’s Rev. St. 
1899, p. 1157, ch. 93, giving a right of action to one de- 
pendent on one killed through non-compliance with 
the statute, an alien residing abroad may sue for the 
death of her son.—Kellyville Coal Co. vy. Petraytis, Ill, 
63 N. E. Rep. 94. 

4. APPEAL--Bill of Particulars.—An order directing 
the filing of a bill of particulars of property converted, 
only to such extent as may be ascertained from inven- 
tories ina bankruptcy case, will be held sufficient on 
appeal, when the inventories are not before the court. 
—Handy v. J. B. Orcutt Co., 75 N. Y. Supp. 385. 

APPEAL AND ERROR—Bill of Exceptions.—-An as- 
signment that the court erred in sustaining defendant’s 
motion for an order directing verdict cannot be consid- 
ered, where neither the motion nor ruling thereon was 
incorporated ina billof exceptions, nor otherwise made 
a part of the record.—Bonham y. Citizens’ St. R. Co., 
Ind., 62 N. E. Rep. 995. 

6. APPEAL AND ERROR—Co-Parties.—To give the su- 
preme court jurisdiction of a vacation appeal, appel- 
lants must make all their co-parties tothe judgment 
appealed from co-appellants with them, and serve no- 
tice of appeal on such co-parties, as required by Burns’ 
Rey. St. 1901, §647.—Brown v. Sullivan, Ind., 63 N. E. Rep. 
302. 

7. APPEAL AND ERROR— Directed Verdict.—Where 
there is no bill of exceptions on an appeal from a di- 
rected verdict showing that appeilant, as well as ap- 
pellee, asked for a directed verdict, the effect of the 
making of such motion by each of the parties will not 
be considered —Jacobs vy. Jolley, Ind., 62 N. E. Rep. 1028. 

8. APPEAL AND ERROR--Equitable Defense.—Under 
Pub. St. ch. 155, § 28, the fact that an equitable defense 
was not available in municipal court, where cause orig- 
inated, held not to prevent its being asserted in superior 
court of appeal.—Ferguson vy. Jackson, Mass., 62 N. E. 
Rep. 965. 

APPEAL AND ERROR--Equity.--The discretion of the 
superior court in refusing to submit an issue to a jury 
in an equity case may be revised on appeal.—Culbert v. 
Hall, Mass., 62 N. E. Rep. 955. 

APPEAL AND ERROR- Exercise of Discretion.—Pub. 
St. ch. 153, §$, giving the right to a party aggrieved as 
to matters of law to allege exceptions thereto, applies 
to motions for a new trial, but not to the refusal of the 
court to hear oral testimony on such motion.—Borley 
y. Allison, Mass., 63 N. E. Rep. 260, 

11. APPEAL AND ERROR—Joint Exceptions.—The filing 
of the shorthand reporter’s longhand transcript of the 
evidence, duly certified, held not to make the evidence 
of record, in the absence of a bill of exceptions, though 
apparently an attempt to pursue the method provided 
by Acts 1899, p. 384; the act being ineffeetual.—Smith v. 
American Crystal Monument Co., Ind., 62 N. E. Rep. 
1013. 

12, APPEAL AND ERROR—New Trial to Consider Dam- 
ages Only.—Where, in an action for personal injury, the 
verdict is set aside solely on the ground of the admis- 
sion of incompetent testimony on the question of dam- 
ages, a new trial of that question only may be ordered. 
—Whipple v. Rich, Mass., 63 N. E. Rep. 5. 

13. APPEAL AND ERROR — Questions Considered.—A 
party seeking to establish an interest in a fund in the 
possession of a receiver cannot, on an appeal from an 
adverse determination, raise the question of error in 
refusing to allow an independent claim of a third per- 
son against the fund.—Schrage v. McCoy, Ind., 63 N. E 
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14. APPEAL AND ERROR—Question of Law.—Where the 
trial court is not requested to hold any propositions of 
law, no action of law is before the supreme court on 
appeal.—New York Life Ins. Co. v. People, IIl., 63 N. E. 
Rep. 264. 

15. APPEAL AND ERROR—Record on Appeal.—Since 
Acts 1899, p. 384, § 6, providing a means by which evi- 
dence can be brought into the record on appeal, is in- 
valid, evidence cannot be brought into the record by 
complying with its terms.—Tanner vy. Mishawaka 
Woolen Mfg. Co., Ind., 63 N. E. Rep. 313. 


16. APPEAL AND ERROR — Several Demurrers.— Where 
each of several plaintiffs file separate demurrers to an 
answer, which are overruled, errors in such rulings 
cannot be raised by a joint exception thereto and a 
joint assignment of errors.--Smith v. American Crystal 
Monument Co., Ind., 62 N. E. Rep. 1013. 


17. APPEAL AND ERROR- Signatures of Party or Attor- 
ney.—An assignment of errors, which is not signed by 
the party making the assignment, or by his attorneys 
as such, will be disregarded.—H. B. Smith Co. v. Wil- 
liams, Ind., 63 N. E. Rep. 318. 

18. ASSIGNMENTS— Equitable Assiguments.—An agree- 
ment between client and attorney that the attorney fees 
provided in notes payable to the client and secured by 
a life policy assigned to him shall be collected from the 
proceeds of the policy as compensation forthe attor- 
ney’s services constitutes an equitable assignment of so 
much of the proceeds.- Blakey v. New York Life Ins. 
Co., Ind., 68 N. E. Rep. 47. 

19. ASSUMPSIT, ACTION OF — Where Goods Delivered 
Are Not Converted or Destroyed.—Where plaintiff de- 
livered goods under an agreement for a conveyance of 
land, which defendant afterwards refused, the fact that 
the goods had not been converted into money or their 
identity destroyed did not require plaintiff to resort to 
replevin or trover.— Booker v. Wolf, Ill.,63 N. E. Rep. 
265. 

20. ATTACHMENT—Second.—A second attachment held 
valid, though made without return to the owner of the 
attached property; it having been ona writ to correct 
mistake in name of defendant in the first writ.—Brady 
v. Royce, Mass., 62 N. E. Rep. 960. 

21. BANKRUPTCY— Debts Created by Fraud.—In action 
for breach of trust, under judgment creditor’s answer to 
the debtor’s plea of discharge in bankruptcy, evidence 
as to amount of the debtor’s co-trustee’s charges held 
properly excluded.—Cooke vy. Plaisted, Mass., 62 N. E. 
Rep. 1054. 

22. BANKRUPTCY — Discharge.—A judgment recovered 
for money had and received, and for fraud and embez- 
ziement as trust¢e, rendered on a general verdict, with- 
out anything to show that it was wholly mede up of the 
latter demand, held canceled by the debtor’s discharge 
in bankruptey.—Cooke vy. Plaisted, Mass,, 62 N. E. Rep. 
1054. 

23. BANKRUPTCY — Preferential Conveyance.—Where 
preferential conveyance by bankrupt is set aside, de- 
cree will not provide for return of paymgnts made to 
his wife by the preferred creditor.—Allea v. French, 
Mass., 62 N. E. Rep. 987. 

24. BANKRUPTCY — Preferential Payments.—When a 
deed is executed and delivered in payment of a debt to 
his wife by one who eight months thereafter filed a 
petition in bankruptcy, the deed cannot be set aside as 
a preference under the provisions of the bankruptcy 
act, though the deed was never recorded.—Dean v. 
Plane, II1., 63 N. E. Rep. 274. 

25. BENEFIT SOCIETIES—Constitutional Law.—St. 1899 
ch. 442, § 12, authorizing assessment insurance associa- 
tions to create an emergency fund, does not authorize 
an infringement of the obligation of existing life cer- 
tificates by authorizing the deduction of a percentage 
from the face value to create such a fund.—Newhall v. 
Supreme Council American Legion of Honor, Mass., 63 
N. E. Rep. 1. 





26. BENEFIT SOCIETTES—Member’s Right to Legal Re- 
dress.—Where the laws of an assessment life associa- 
tion make no provision by which the grievance of mem- 
bers may be determined, a member who is aggrieved 
by a violation of its constitution by the grand lodge 
may seek legal redress without first applying to the as- 
sociation.—Gray v. Chapter General of America, Knights 
of St. John and Malta, 75 N. Y. Supp. 267. 


27. BILLS AND NOTES—Bona Fide Purchaser.—A bank 
which in good faith and before maturity advances 
money on stolen bonds held protected.—Manhattan 
Sav. Inst. v. New York Nat. Exch. Bank, N. Y., 62 N. E. 
Rep. 1079. 

28. BILLS AND NOTES—Consideration.—-In an action on 
a note by an indorsee, an answer averring that plaintiff 
gave no consideration for the assignment is demurrable. 
—Musselman v. Hays, Ind., 62 N. E. Rep. 1022. 


29 BELLS AND NOTES—Demand Notes.—In an action 
against an indorser of a demand,note, the burden is on 
plaintiff to show a demand on maker within a reason- 
able time.—Merritt v. Jackson, Mass., 62 N, E. Rep. 987. 

30. BILLS AND NOTES-Indorsement.--The indorse- 
ment of paper by a bank for collection account does 
not preclude the holder from suing thereon, or proving 
it against an insolvent estate.— Haskell v. Avery, Mass., 
63 N. E. Rep. 15. 

31. BOUNDARIES — Abutting [Street.—The grantees of 
certain property held not entitled to claim a strip be- 
tween their line and a street, on the theory that a con- 
veyance of land abutting on a street will be presumed 
to include the land to the middle of the street.—Huff v. 
Hastings Exp. Co., II1., 63 N. E. Rep. 105. 

32. BOUNDARIES — Governmental Survey. — Under 
Burns’ Rey. St. 1894, § 8030, on an appeal from a survey 
re-establishing a government subdivision line, the only 
power given to the trial court, in case the survey is 
found to be wrong, is to order a resurvey and appointa 
person to make it.—Miller v. White, Ind., 62 N. E. Rep. 
1021, 

43. BUILDING CONTRACT — Assignments.—Knowledge 
by the owners of a building in course of construction 
that the contractor had agreed to account to a material- 
man for all moneys received under his contract would 
not make the owners insurers that the contractor would 
keep his agreement —Mueller v. Northwestern Univer 
sity, Ill., 68 N. E. Rep. 110. 

34. BUILDING CONTRACTS — Decision of Architect. — 
Where the building contract of a subcontractor pro- 
vides that, should any dispute arise respecting the true 
meaning of the drawings or specifications, it shall be 
decided by the architect, such proviso does not cover a 
dispute as to whether certain work required by the 
specifications is included in the subcontract. - Isaacs v. 
Dawson, 75 N. Y. Sup. 337. 

35. BUILDING CONTRACTS—Right of Owner.—Where a 
contractor abandons the building, the owner may com- 
plete it at the contractor’s expense.—Hansen v. Hack- 
man, 75 N. Y. Supp. 296. 

36. CANALS—Easement Revived.—On the abandonment 
ofthe Wabash & Erie Canal, the original easement of 
the public in a street occupied in its construction re- 
vived.—City of Huntington v. Townsend, Ind., 63 N. E. 
Rep. 36. 

87. CARRIERS—Derailment of Cars.—Where a railroad 
passenger does not rest on the pregumption of negli- 
gence arising from the derailment of the car by which 
he was injured, but proceeds to show just how the acci- 
dent happened, he is not entitled to go to the jury, un- 
less the evidence tends to show ,negligence.—Buckland 
v. New York, N. H. & H. R. Co., Mass., 62 N. E. Rep. 955 


38. CARRIERS—Stoppage in Transitu.—Liability of car- 
rier for negligence in failing to stop goods*in transitu 
held not limited to provisions of shipping receipt.— 
Rosenthal v. Weir, N. Y., 63 N. E. Rep. 65. 

439. CHARITIES—Pleading.— Where, in‘an action to have 
a devise to “the poor colored people of the city of L,” 
declared a public charity, defendant demurs, he thereby 
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admits thatthe gift is a good charity.—Attorney-Gen- 
eral v. Goodell, Mass.,62 N. E. Rep. 962. 

40. CHATTEL MORTGAGES—Recording.—Under St. 1883, 
ch. 73, § 2, where a mortgagor in possession, after mort- 
gaging goods to plaintiff to pay a prior mortgage, again 
mortgaged them to defendant before plaintiff’s mort- 
gage was recorded, the defendant’s mortgage held en- 
titled to precedence.—Berry v. Levitan, Mass., 63 N. E. 
Rep. ll. 

41. CONTRACTS—Action for Breach.—In an action for 
breach of contract whereby plaintiff was to advance 
certain moneys to defendants, acts of defendants held 
to constitute a breach, absolving plaintiff from making 
further auvances.—Nelson v. Hatch, 75 N. Y. Supp. 389. 

42. CONTRACTS—Agreement to Reconvey.—In an action 
to recover realty conveyed in consideration of the execu- 
tion of an agreement to pay a certain mortgage, and to 
reconvey on payment of the amount of the mortgage, 
an instruction considered, and held properly refused as 
inapplicable to the issyes.—Peabody v. Fellows, Mass. , 
62 N. E. Rep. 1053. 

43. CONTRACTS—Assignment of Patent.—The stipula- 
tion that the subject-matter of a contract should be re- 
tained by one of the parties until a time when it was 
deemed advfsable by both parties that it should be 
assigned held not to entitle one of the parties to termi- 
nate the contract at any time he should see fit, but to 
constitute a binding agreement. — Niles v. Graham, 
Mass., 62 N. E. Rep. 986. 

44. CONTRACTS—Liability for Not Withholding Money. 
—One who for a valuable consideration agreed to with- 
hold money of another coming into his hands for the 
benefit of a third person, and violates such agreement, 
is persohally liable therefor.—Prata v. Green, 75 N. Y. 
Supp. 299. 

45. CONTRACT —Measure of Damages.—Where walls of 
a building in process of erection were blown down be- 
cause of the subcontractor’s breach of contract, items 
of loss to the contractor held not too remote to be con- 
sidered in determining the contractor’s damages.— 
Meyer v. Haven, 75 N. Y. Supp. 261. 

46. CORPORATIONS — Liability of Directors.—A judg- 
ment cannot be rendered against a corporation, which 
has been discharged in bankruptcy, for the sole pur- 
pose of authorizing proceedings against the directors, 
under,Pub. St. ch. 106, §§ 60, 62.—Train v. Marshall Paper 
Co., Mass., 62 N. E. Rep. 967. 

47. CORPORATIONS — Personal Liability.—The persona] 
liability of a director of a manufacturing corporation 
fora debt of the corporation, under Burns’ Rey. St. 
1901, §§ 5073, 5076, is to be determined by establishing the 
original debt and computing the interest thereon, and 
is not established by proving the judgment rendered on 
the claim against the corporation.—Brown vy. Clow, 
Ind., 62 N. E. Rep. 1006. 

48. CORPORATIONS — Service of Summons. — Where a 
judgment creditor of a.dissolved foreign corporation 
sues one or more stockholders in the state in one county 
summons may issue and service be had on other stock - 
holders, residents of other counties of the state.—Blair 
v. Newbegin, Ohio, 62 N. E. Rep. 1040. 

49. Costs—Appeal.— Where appellant takes two ap; 
peals out of abundant caution from the same judgment, 
and one is dismissed, he is liable for costs, though suc- 
cessful on the otherappeal.—Abbey v. Wheeler, N. Y., 
62 N. E. Rep. 1074. 

50. CourTs—Foreign Statutes.—The question whether 
a statute of a sister state is in violation of the constitu- 
tion of that state may be determined by the supreme 
judicial court, when necessary to the decision of a cause 
within its jurisdiction.—Woodward y. Central Vermont 
Ry. Co., Mass., 62 N. E. Rep. 1051. 

51. CREDITORS’ SuIT—Debtors’ Equitable Interest.— 
Under St. 1884, ch. 285, § 1, a creditors’ bill to reach the 
debtors’ equitable interest in property, the legal title to 
which is held in trust for him, need not make the trus- 
tee a party.—Russell vy. Burke, Mass,, 62 N. E. Rep. 963. 





52. CRIMINAL EVIDENCE -Comparison of Signatures.— 
Genuine signatures of defendant held proper standards 
for comparison by experts with letters alleged to have 
been written by the defendant.—People vy. Truck, N. Y., 
63 N. E. Rep. 281. 

53. CRIMINAL LAW—Assigning Counsel to Defend.— 
Expense of interpreter, but not expense for daily tran- 
script of evidence, held within Cr. Code, § 305, provid- 
ing, where counsel is assigned in a capital case he may 
be allowed, besides his fee, his personal and incidental 
expenses.—People vy. Grout, 75 N. Y. Supp. 290. 

54. CRIMINAL LAW—Time for Appeal. One convicted of 

an offense inthe municipal court held not to have the 
entire day in which to take an appeal, but to be re- 
quired to take it before being committed to serve his 
sentence.—Weiner v. Wentworth, Mass., 62 N. E. Rep, 
992. 

55. CUSTOM AND USAGE—Ambiguous Constitution. — 
Practical constrution of constitution of New York Stock 
Exchange by members held admissible in determining 
the method of distribution of proceeds of sale of mem- 
bership of insolvent member. —Jnre Hays, 75 N. Y. Supp. 
312. 

56. DAMAGES-—-Breach of Contract.--Where defendant 
has rendered a contract impossible of performance, 
and it is impossible to establish plaintiff's damages, it 
is proper to permit him to prove the moneys he ad- 
vanced and the expenses incurred as a basis of dama- 
ges recoverable.—Nelson vy. Hatch, 75 N. Y. Supp. 489. 

57. DAMAGES—-Medicines and Medical Attendance —A 
married woman cannot recover for medicines and 
medical atiention necessitated by a tort committed 
upon her.—Efroymson y. Smith, Ind., 68 N. E. Rep. 325 

58. DAMAGES—Personal Injury.—Prospective Damages 
from an injury should be limited in the charge to such 
as may be reasonably certain to follow.— Pennsylvania 
Co. v. Files, Ohio, 62 N. E. Rep. 1047. 

59. DAMAGES—Remittitur. — Error in instructing for 
improper damages held cured by a_ remittitur of the 
damages impropérly allowed.-—Efroymson vy. Smith, 
Ind., 63 N. E. Rep. 328. 

60. DEEDS—Condition Subsequent.—The breach of a 
condition subsequent in a deed, caused by the fault of 
the grantor, held not to entitle him to a reconveyance. 
—Smith v. Awerican Crystal Monument Co., Ind., 62 N. 
E. Rep. 1013. 

61. DISCOVERY- Examination Before Trial.—Plaintift 
in foreclosure held not entitled to have defendants ex- 
amined before trial, for the purpose of discovering 
whether other defendants were infants or absentees.— 
Byrne vy. Van Dolsen, 75 N. Y. Supp. 413. 

62. DOWER—Jointure.—Under Hurd’s Rey. St. ch. 41, p. 
658, § 9, a wife who has taken possession of land, in pur- 
suance of contract with her husband to\take such land 
in lieu of all legal rights in her husband’s property, is 
not entitled to dower while retaining possession of the 
land.—Hieser v. Sutter, I11., 63 N. E. Rep. 269. 

63. EJECTMENT —Defenses.—In ejectment, copies of 
the records introduced to prove plaintiff’s title (on 
proof showing the destruction of the records them- 
selves) need not contain allthe entries in relation to 
the rece ms only those necessary to make out his 
chain of title.—Glos vy. Patterson, II11., 63 N. E. Rep. 272. 

64. ELECTIONS—Appointee’s Rights Upon Removal of 
Auditor.- Under Ky. St. § 140, removal of incumbent of 
auditor’s office, pursuant to judgment in election con- 
test, held not to work removal of deputy, so as to de- 
prive him of compensation thereafter.—Smith v. Coul- 
ter, Ky., 678. W. Rep. 1. 

65. ELECTIONS—Mandamus to Compel Recount.—The 
supreme court has jurisdiction by mandamus to direct 
a recanvas of the votes cast for the oftice of mayor of a 
city.—Jn re Brush, 75 N. Y. Supp. 285. 

66. ELECTION—Mandamus to Compel Recount. —- Man- 
damus willissue to require the election inspectors to 
make the recount provided for by election law 1896, ch. 
909, § 84.—Jn re Stiles, 75 N. Y., Supp. 278. 
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67. EMINENT DOMAIN—Appropriation of Land.—An 
hydraulic company, organized under Burns’ Rey. St. 
1901, § 4827 et seq., and filing an instrument of appropria- 
tion, held entitled to condemn lands ihcluded therein 
which had been purchased by another hydraulic com- 
pany, which had failed to file an instrument of appro- 
priation.—Indiana Power Co. vy. St. Joseph & E. Power 
Co., Ind., 68 N. E. Rep, 304. 

68. EVIDENCE - Declarations of Grantor After Convey- 
ance.—Declarations of the grantor of real estate after 
the conveyance, are not admissible against his grantee 
in a suit to set the conveyance aside as being in fraud 
of creditors.—Kalish v. Higgins, 75 N. Y. Supp. 397. 

69. EVIDENCE—Examination of Experts.—In an action 
for personal injuries, testimony by a physician as to 
statements made to him by plaintiff with reference to 
his bodily condition, with a view to instituting the ac- 
tion, was admissible as grounds and reasons of an opin- 
ion to be given by the witness.- Cronin vy. Fitchburg & 
L. St. Ry. Co.. Mass., 683 N. E. Rep. 3385. 

70. EVIDENCE—Judgment.of Party Injured.—Where 
plaintiff drove on to a street railway track in front of a 
car, his testimony as to what judgment he had formed 
as to his chance of crossing the track was properly ex 
cluded.—Whitman y. Boston El. Ry Co., Mass., 63 N. E. 
Rep. #34. 

71. EXCHANGES - Insolvency of Member.—On_ insolv- 
ency of a member of the New York Stock Exchange, 
held, that the proceeds of his membership were appli- 
sable to the debts due members of the stock exchange 
and firms of which a member was a member of the ex- 
change.—Jn re Hayes, 75 N. Y. Supp. 312. 

72. EXECUTIONS —Widow’s Right to Personal Property. 
—Under Sand. & H. Dig. §§ 3, 74,a widow who did not 
apply within 30 days after the death of her husband tor 
the appraisal of personal property did not waive her 
right thereto, as such right vested on the death of the 
husband.—Henry V. Tillar, Ark., 67 8. W. Rep. 310. 

73. EXECUTORS AND ADMINISTRATORS - Settlement.—A 
distributee who had settled with an administrator held 
not entitled to maintain an action for an alleged bal- 
ance against the administrator in his individual ca- 
pacity.—Thompson v. Thompson, 75 N. Y. Supp. 401. 

74. FALSE IMPRISONMENT—Excessive Damages.—A ver- 
dict of $2,000 for false imprisonment of a woman Ccus- 
tomer by the watchman of a department store held not 
so excessive as to show partiality or corruption on part 
of the jury.—Efroymson y. Smith, Ind , 63 N. E. Rep. 
328. 

75. FIRE INSURANCE—Sworn Statement of Loss.—In an 
action on fire policy, instruction relating to time of fil- 
ing sworn statement of loss held not to sufficiently 
charge that the statement was not rendered forthwith. 
as shown by the facts.- Cook v. North British & Mer- 
cantile Ins. Co., Mass., 62 N. E. Rep. 1049. 

76. FRAUDS, STATUTE OF —Recovery, When Allowed.—A 
maker, when sued ona note, can defend by setting up 
a set-off under a contemporaneous parol agreement, 
if he claims that the payee has obtained his money 
without rendering a qud pro_guo—Kelley v. Thompson, 
Mass., 63 N. E. Rep. 382. 

77. FRAUDULENT CONVEYANCES—Antecedent Debt.—A 
transfer by an insolvent to his son in discharge of ante- 
cedent debt will not be set aside. as fraudulent as to 
creditors, in the absence of any fraud.—Redd vy. Redd, 
Ky., 67 8S. W. Rep. 367. 

78. FRAUDULENT CONVEYANCES—Burden of Proof. — 
The mere proof of a voluntary conveyance by a hus- 
band to his wife is not sufficient, in a suit to set the con 
veyance aside as being in fraud of creditors, to impose 
the burden on defendant of showing that there was no 
fraudulent intent.—Kalish v. Higgins, 75 N. Y. Supp. 
397. 

79. FRAUDULENT CONVEYANCES—Knowledge of Fraud 
—Conveyances of individual real estate, fraudulently 
made to creditors not knowing of the fraudulent 
scheme, will be set aside.—Barker v. Franklin, 75 N. Y. 
Supp. 305. 





80. GUARANTY—Action to Enforce.—A guaranty of a 
loan, made in reliance thereon, and known to the 
guarantor to have been so made within a few days after 
it had been sent tothe lender in pursuance of a pre- 
vious agreement, held to have become operative without 
further notice of its acceptance.—Lynn Safe Deposit & 
Trust Co. v. Andrews, Mass., 62 N. E. Rep. 1061. 


81. GUARDIAN AND WARD - Conversion by Guardian.— 
A guardian’s sureties held not entitled to set up offsets, 
consisting of claims for compensation tor their princi- 
cipal’s services, where the complaint charged the 
guardian with conversion.— State vy. Stockwell, Ind., 63 
N. E. Rep. 321. 

82. HIGHWAYS—Personal Injuries.--It was immaterial, 
as affecting a town’s liability for injuries by a defect in 
public way, that the town had not recognized it asa 
highway .—Bassett, v. Inhabitants of Harwich, Mass., 62 
N.E. Rep. 974. 

83. HIGHWAYS--Lease of Lands.--Where a paper pur- 
ported to be a release of land over which a highway 
was to be laid out, and there was no evidence of its con- 
tents, mandamus would not issue to compel the opening 
of the road.—People v. Scott, 75 N. Y. Supp. 410. 


84. HOMICIDE - Evidence.—Evidence as to interview 
with defendant held admissible as tending to show his 
mental condition.—People v. Truck, N. Y., 68 N. E. 
Rep. 251. 

85. INFANTS--Conclusiveness of Decree.—An infant is 
bound by a decree, where the court has jurisdiction of 
his person and a special guardian has been duly ap- 
pointed for the protection of his interest.—ZJn re Wood’s 
Estate, 75 N. Y. Supp. 272. 

86. INJUNCTION—Unreasonable Delay in Constructing 
Street. —-Where the dock commissioners of Greater New 
York unreasonably delayed the construction of a street, 
the remedy was by mandamus to compel laying out of 
the street, and not by injunction to restrain a use au- 
thorized until construction was begun.— Coleman v, 
City of New York, 75 N. Y. Supp. 342. 

87. INSURANCE—Living Expenses of Employee.—Un- 
der an employers’ liability policy, providing that the 
insurance company would pay for medical services im- 
mediately necessary to employee, the liability of the 
company could in no case include living expenses of 
the injured employee during his sickness.—Employers’ 
Liability Assur. Corp. v. Light, Heat.& Power Co., Ind., 
63 N. E. Rep. 54. 

88. INTEREST—W ithholding Money Dué.—Where delay 
in payment of money due under contract was caused 
by a controversy between several claimants, and 
through no fault of the party withholding payment, in- 
terest should not be allowed for the time that the money 
was so withheld.—Mueller vy. Northwestern University, 
Ill., 63 N. E. Rep. 110. 


89. INTOXICATING LIQUORS--Sale of Interest in Saloon. 
—Where a part owner of a saloon sold his interest to 
his partner, that the sale included an interest in liquors 
and that the seller had no license did not render the 
sale illegal.—Hagerty v. Tuxbury, Mass., 63 N, E. Rep. 

90. JUDGES - Special.—The power of a special judge 
ceases after final judgment has been rendered in a 
cause which he has been appointed to try.—Jones v. 
Peters, Ind., 62 N. E. Rep. 1019. 


91. INSANE PERSONS - Judgment.¢ On collateral attack, 
it will be presumed, in support of the jurisdiction of a 
circuit court in a proceeding to adjudge a person to be 
of unsound mind, that it acquired jurisdiction of the 
person of the alleged incompetent.—Soules v. Robinson, 
Ind., 62 N. E. Rep., 999. 

92. JUDGMENT—Modification by Court’s Opinion.—An 
interlocutory judgment, affirmed by the appellate di- 
vision, held not modified, so as to lessen the amount of 
damages recoverable under the judgment, by the opin- 
ion of the special term or remarks in the appellate di- 
vision; the special terin, under Code Ciy. Proc, § 723, nog 
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having the power to modify a judgment, so as to affect 
the substantial rights of the parties.—Meyer v. Haven, 
75 N.Y. Supp. 261. 

93. LANDLORD AND TENANT—False Representations.— 
In an action by a tenant for damages from unsanitary 
condition of the premises, held not error to fail to in 
struct, for plaintiff to recover, it was sufficient that the 
false representations alleged formed an inducement for 
the renting of the premises.—Harrington v. Douglas, 
Mass., 63 N. E. Rep. 334. 

94. LIBEL AND SLANDER- Malice.—Where, after de- 
fendant has published libelous statements as to plaint- 
iff, a letter written under instructions of defendant, re- 
ferring to plaintiff's “crooked manner of doing busi- 
ness,” held admissible as evidence of malice.—Borley v. 
Allison, Mass., 63 N. E. Rep. 260. 

9%. LIBEL AND SLANDER- Special Damage.—In an ac- 
tion for libel, an allegation that the young lady, with 
whom plaintiff kept company, because thereof avoids 
him, held not allegation of special damage.—Rade v. 
Press Pub. Co., 75 N. Y. Supp. 298. 

96, MALICIOUS PROSECUTION-—-Motive —Defendant, in 
an action for malicious prosecution, may state his mo- 
tive in making the affidavit on which the prosecution 
was based.—Leake v. Carlisle, 75 N. Y. Supp. 382. 

97. MANDAMUS — Bringing in Proper Parties.—Where 
the poll clerks were not made parties to mandamus pro- 
ceedings to compel the recount provided for by LKiec- 
tion Law 1896, ch. 909, § 84, the court has power to bring 
them in by the proper orders.—/n re Stiles, 75 N. Y. 
Supp. 278. 

98. MANDAMUS—District Court.--Where the district 
court mistakes or misconstrues a mandate ofthe su- 
preme court, its obedience may be enforced by man- 
damus.—State v. Dickinson, Neb., 89 N. W. Rep. 431. 

99 MASTER AND SERVANT-Assumption of Risk.—An 
employee, volunteering to assist another in work more 
dangerous than that to which he was assigned, held to 
have assumed the risk.—Di Pietro vy. Empire Portland 
Cement Co., 75 N. Y. Supp. 275. 

100. MASTER AND SERVANT—Incomplete Gift Not En- 
titled to Preference.—Sums credited in pass books of 
employees under a scheme of the employer. for distri- 
bution of earnings of business, over and above wages, 
held an incompetent gift, and not wages, which would 
be entitled to preference on appointment of receiver.— 
Dolge v. Dolge, 75 N. Y. Supp. 386. 

101. MINES AND MINERALS — Construction of Lease.— 
The consideration of an oil and gas lease, with a grant 
ing clause, an habendum clause, a condition subsequent, 
and a surrender clause applies to the whole lease and 
to each clause thereof.— Brown y. Fowler, Ohio, 63 N. 
E. Rep. 76. 

102. MUNICIPAL CORPORATIONS—Action on Contract.— 
A contractor, grading a city street, using the city sur- 
veyor as his agent to establish the grade, cannot re- 
cover for losses caused by mistakes of such surveyor.— 
Becker v. City of New York, N. Y., 63 N. E. Rep. 298. 

108. MUNICIPAL CORPORATIONS — Assessments of Ben- 
efits.—Where, of the total expense of widening and ex- 
tending a street, a large amount was illegally incurred, 
the fact that an amount thereof more than equal to the 
amount assessed on property benefited was incurred 
legally,does not render the assessment valid.—Warren 
vy. City of Boston, Mass., 62 N. E. Rep. 951. 


104. MUNICIPAL CORPORATIONS — City Magistrate.— 
Where the terms for which a municipal officer may be 
appointed is supposed to have been shortened by a 
statute which is invalid, a provision in his appointment 
fixing the termination of his term at the time it would 
end ifthe statute were valid will be regarded as sur- 
plusage, and the officer is entitled to hold for his full 
term.—People v. Dooley, 75 N. Y. Supp. 350. 

105, MUNICIPAL CORPORATIONS — Failure to Light 
Streets.--A city is not negligent per se in failing to ex 
ercise its authority to light its streets.—City of Vin- 
cennes v. Thuis, Ind., 63 N. E, Rep. 315. 





106.- MUNICIPAL CORPORATIONS — Sewer Assessment.— 
In an action to enforce the lien of an assessment for 
constructing a sewer, the lot owner cannot question its 
validity on the ground that his lot was not benefited, or 
that the assessment was greater than the benefit re- 
ceived.—Wray v. Fry, Ind., 62 N. E. Rep. 1004. 

107. MUNICIPAL CORPORATIONS—Streets.--W here there 
was amistake in the report of commissioners in pro- 
ceedings to vacate a street, the court may vacate its de- 
cree of confirmation, resubmit the matter to the com- 
missioners, and confirm the report when corrected.— 
City of Fitchburg v. Fitchburg R. Co., Mass., 62 N. E. 
Rep. 959. 

108. MUNICIPAL CORPORATIONS - Street Improvements. 
-—The separation of a proposed local street improve- 
ment into three sections, and the passage of three 
separate ordinances therefor, thus reducing the esti- 
mated cost of each section to less than $100,000, held not 
to take the improvement out of the operation of Hurd’s 
Rey. St. 1899, p. 364, par. 517.—Kerfoot v. City of Chicago, 
I11.,63N KE. Rep. 517. 

109. NEGLIGENCE — Imputable Contributory Negli- 
gence.— The negligence ofthe driver of a private vehicle 
is not imputable to one who is riding with him at his 
invitation, so as to preclude arecovery for an injury 
caused by the concurrent negligence of such driver and 
defendant.— Hydes Ferry Turapike Co. v. Yates, Tenn., 
67S. W. Rep. 69. 

110. NEGLIGENCE — Question for Jury.—Where from 
the facts sensible and impartial men may reach a dif- 
ferent conclusion, the question of contributory negli- 
gence is for the jury. - Malott v. Hawkins, Ind., 63 N. E. 
Rep 308. 

111. NEGLIGENCE - Reckless Driving.—A traveler rid- 
ing with another as his guest held guilty of negligence 
precluding recovery for injuries occasioned by reckless 
driving.--City of Vincennes v. Thuis, Ind., 63 N. E. Rep. 
315. 

112. NEW TRIAL — Newly-Discovered Evidence.— 
Newly-discovered evidence, to authorize a new trial, 
must be such as will likely change the result, and such 
as the applicant could not have discovered by due dil- 
igence prior to the rendition of the judgment.—Fitz- 
gerald v. Compton, Tex., 67S. W. Rep. 131. 

113. NEW TRIAL — Oral Testimony of Prejudice of 
Juror.— Under superior court rule 31, the court may re- 
fuse to hear oral testimony in support of a motion for 
new trial onthe ground that a juror was prejudiced.— 
Borley v. Allison, Mass., 68 N. E. Rep. 260. 

114. NOVATION—Settling Without Administration.— 
Heirs of a deceased held to have had no authority to 
bind estate by agreement to extinguish notes of dece- 
dent by renewal notes given by them.—Mount v. De- 
haven, Ind., 64 N. E. Rep. 330. 


115. OFFICERS—Appointee of One Holding Certificate 
of Election.—A clerk of the corporation department in 
the office of secretary of state, who was appointed by 
one who held that office under a certificate of election 
issued hy the proper authority, was a de jure officer, and 
entitled to compensation for his services out of the fees 
of the office, as provided by statute.—Hemphill v. Coul- 
ter, Ky., 67 S. W. Rep. 3. ‘ 

116. PARTITION—-Caveat Emptor.—Where one of the 
parties toa partition is a lunatic, and represented by a 
committee who relies on the representations of the co- 
tenants, they are bound tothe utmost good faith, and 
the rule of caveat empter does not apply.--MeNally v. 
Fitzsimons, 75 N. Y. Supp. 331. 

117. PARTNERSHIP — Liability of Surety.--A person 
signing certificates of deposit of banking firm to give 
them credit held not liable on deposit by member of the 
firm as executor; such depositor knowing that such 
surety was not a member of the firm.—Jn re Baldwin’s 
Estate, N. Y., 63 N. E. Rep. 62. 

118. PHYSICIANS AND SURGEONS--Liability of General 
Practitioners.—One holding himself out as a general 
practitioner of mepicine and surgery is bound to pos- 
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sess and exercise the average degree of skill possessed 
be members of the profession practicing in similar lo- 
calities, in the light of the present state of medical 
science.--Baker v. Hancock, Ind., 683 N. E. Rep. 823. 

119. PLEADING--Admissions of Answer.--Where de- 
fendants omit to deny the allegations of the complaint 
in action for goods sold, counterclaims based on a dif- 
ferent contract than that alleged are properly dis- 
missed.--Smith v. Coe, N. Y ,63 N. E. Rep. 57. 

120. PLEADING--Biil of Particulars.—Where the com- 
plaint for conversion alleges that plaintiff has been de- 
nied access tothe converted property, the defendant 
cannot demand a bill of particulars any more complete 
than plaintiff is able to make from his only apparent 
means of knowledge.--Handy v. J. B. Orcutt Co., 75 N. 
Y. Supp. 385. 

121. PLEADING--Defenses —A denial is not a material 
part of the defense.--Pascekwitz v. Richards, 75 N.Y. 
Supp 291. 

122. PRINCIPAL AND SuRETY-—-Release of Surety --A 
new agreement made between a principal and an agent 
held such an alteration of the original agreement as to 
release a surety thereon.--American Casualty Ins. Co. 
vy. Green, 75 N. Y. Supp. 407. 

123. RAILROADS--Duty to Look and Listen.—A traveler 

about to cross railroad tracks is required as a matter of 
law to look and listen, but whether he is required to 
stop is usually amixed queséion of fact and law. --Malott 
vy. Hawkins, Ind., 63 N. E. Rep. 308, 
! 124. RAILROADS — Overhead Crossings. — A railroad 
company’s failure to comply with commissioner's 
orders in erecting overhead bridge cannot render it 
liable for injuries caused by steam ascending through 
the floor of the bridge without evidence that such non- 
compliance was the cause of the accident.—Kelsey v. 
New York, N. H. & H.R. Co., Mass., 63 N. E. Rep. 8. 

125. RECEIVERS--Sued in State Courts.—Under 25 Stat. 
36, an action for negligent death may be maintained in 
the state courts against a receiver operating a railroad, 
without first obtaining leave from the United States 
court appointing him.—Malott v. Hawkins, Ind., 68 N. 
Kk. Rep. 308, 





1246. SALES—Action for Price.--Ip an action for goods 
sold and delivered, where the only issue was as to the 
price agreed on, the market value of the goods was not 
proper evidence on which to base a recovery.—Vedder 
vy. Leamon, 75 N. Y. Supp. 413. 

127. SALES--Fraud.--Fraud in the procuring the de- 
livery of goods, which had been sold under a contract 
requiring payment on delivery, without paying the pur- 
chase price, held to authorize a rescission of the sale 
and recovery of the goods by the seller.—Rauh v. Water- 
man, Ind, 63 N. BE. Rep. 42. 

128. SCHOOL AND SCHOOL DISTRICT--Taxation.—A levy 
to pay for school building may be defeated, the indebt- 
edness being increased beyond the constitutional limit 
b» the contract for the building, though the levy pre- 
ceded the contract... Baltimore & O. 8. W. R. Co. v. 
People, IIL, 63 N. E. Rep. 262. 

129. TAXATION--Domestic Corporations.--A domestic 
corporation does not become a foreign corporation by 
accepting from another state a right to own,aud use 
property necessary to curry on its corporate business. 
—-Lander v. Burke, Ohio, 6% N. E. Rep. 69. 

130. TAXATION-—-ExXamination of Bank Account.—The 
tax collector cannot examine the account of any 
depositor ina bank, regardless of whether he is bound 
to pay taxes in the state.—Applegate v. State, Ind., 63 N. 
K. Rep. 16. 

131. TAXATION—Voidable Sale.--False declaration by 
comptroller that taxes had been paid held to render a 
sale of the lahd therefor merely voidable.-—Wallace v. 
International Paper Co.,75 N.Y. Supp 340. 

Isz. TELEGRAPHS AND TELEPHONES--Damages for De- 
lay in Delivery.--A telegrah company is liable for proxi- 
mate damages occuring from delay in delivering a tele- 
gram .but not for damages which would have resulted, 








had no such delay occurred.--Western Union Tel. Co. v 
Simpson, Kan., 67 Pac. Rep. 39. 

183. TELEGRAPHS AND TELEPHONES--Delay in Trans- 
mission,--An unexplained delay in the transmission of 
atelegram will be presumed to be caused by the tele- 
graph company’s negligance.--Westeri Union Tel. Co, 
v. Bouchell, Tex., 67 8S. W. Rep. 159. 

134, TENANCY IN COMMON--Mining Claim.--Tenang.in 
common of mining claim may sue another tenan 


an accgunting, where he has worked the mine and sold” 


the products.--Abbey v. Wheeler, N. Y., 62 N..K. Rep. 
1074. 

135. TRADE-MARKS AND TRADE-NAMES - Expiration of 
Patent.—After the expiration of a patent the generic 
name of the patented article becomes public, and its 
use by the manufacturers of a practically indentical 
article in such manner as not to deceive the publi¢ as to 
the source of nanufacture is not an infringement of the 
rights of the patentee.—Jaffe v. Evans & Sons, 75 N. Y. 
Supp. 257. 

136. TRIAL - By Jury.— Where on appeal from probate 
court issues as to aclaim are submitted to a jury, and 
the court directs a verdict which erroneously excludes 
items which, on the facts found by the jury as inform- 
ally stated by them, should have been included, the 
court cannot amend such verdict to include such items, 
but must set the verdict aside.—Morrissey v. Morrissey, 
Mass., 62 N. E. Rep. 972. 

137. TRIAL—Complex Pleadings.— Where the pleadings 
are complex, it is error, without defining thefissues, to 
send them to the jury to determine the points in contro- 
versy between the parties.—Kansas City, Ft. 8. & M. R, 
Co. v. Eagan, Kan., 67 Pac. Rep. 887. 

138. TRIAL — Confused Though Uncontroverted Evi- 
dence, - Where, in a suit on an alleged contract, plaint- 
iff alone testifies in support of his case, and his evi- 
dence, though uncontroverted, is confusing, it is error 
to direct a verdict for him. -Whalen v. Harrison, Mont., 
67 Pac. Rep. 934. 

189. TRIAL — Directing a Verdict.—Reopening a case, and 
permitting the plaintiff to introduce evidence after the 
defendant has filed a motion for a directed verdict,is not 
erroneous, unless the trial court is guilty of an abuse of 
discretion.—Carmack v. Drum, Wash., 67 Pac. Rep. 808. 

140. TRIAL Extra Work.--In an action to recover for 
extra rock made in street improvement, which the city 
surveyor refused to includein his final certificate, 
plaintiffjheld entitled to go to the jury.—Becker v. City 
of New York, N. Y.,683 NE. Rep. 298. 

141. TRIAL—Partition Suit. - Instruction in partition 
suit on issue as to ancestor’s residence held not objec- 
tionable, as on the weight of evidence.—Laferiere v. 
Richards, Tex., 67 8. W. Rep. 125. 

142. TRIAL— Questions for Jury. Where competent 
parol evidence is introduced by both parties to a law 
action, and defendant, having the burden of proof, tes- 
tifies in his own behalf, it is error to direct a verdict in 
favor of defendaut on aftirmative matter in his plead- 
ings, even though there is no conflict in the evidence.— 
Jacobs v. Jolley, Ind., 62 N. KE. Rep. 102s. 

143. TRIAL— Separating Witnesses. Where a witness dis- 
obeyed the order of the court separating the witnesses, 
and was present during the trial, in the absence of any 
showing that the party calling him was responsible for 
this conduct, it was not error to admit his testimony. — 
Stewart v. Stewart, Ind., 62 N. E. Rep. 1023. 

144. TRIAL-Slander.—While it was improper in a 
slander case for plaintiff's counsel to read defendant's 
answer, which was not in evidence, in argument, yet 
defendant’s counsel might place his own interpretation 
thereon, so long as the words of the pleading were not 
misquoted, — Nicholson v. Merritt, Ky., 678. W. Rep. 5 

145. TRIAL - Statementof Issues. While the statement 
of the issues by the court in: writing is a practice not to 
be commended. such a statement. .was not prejudicial to 
defendant. -Chesapeake & O, Ry. Co. v. Dapec’s Adm r 
Ky., 67 8. W. Rep. 15. 
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146. TRIAL -- Testimony Introduced Out of Order-- 
Where testimony introduced by plaintiff after he had 
closed his case was only such as defendant must have 
anticipated, the court did not abuse its discretion in 
permitting the evidence to be introduced out of order, 
—Chesapeake & UO. Ry. Co. v. Dupee’s Adunr., Ky., 678. 
W. Rep. 15. 

147. TROVER AND CONVERSION — Reorganization of 
Ratlroad.—Acts of reorganization committee of a rail- 
road held not to constitute conversion, but a breach of 
contract with the bondholders.—Industrial and General 
Trust v. Tod, N. Y., 68 N. E. Rep. 285. 


148, TRUSTS—Falling Market.—Trustees under a will 
held not wanting in sound discretion, because their 
judgment as to holding stock during the falling market 
turned out wrong, so as to warranta disallowance of 
their account.—Green v. Crapo, Mass., 62 N. E. Rep. 956. 

149. TRUSTS—-Following Trust Fund.--Assets in hands 
of executor held not to have been sufticiently shown to 
be property held by him as guardian, so as to give the 
ward a preference over other creditors of the decedent. 
--In re Hicks, N. Y., 63 N. E. Rep. 276, 

150. TRUSTS--Substitution of Trustees.—The supreme 
court has jurisdiction to appoint substitutes for trustees 
created by a foreign will and compel an acconnting.— 
Farmers’ Loan & Trust Co. v. Pendleton, 75 N.Y. Supp. 
204. 

151. VENDOR AND PURCHASER-- Action to Rescind.-- 
Where a complaint to rescind a partition alleges that 
deeds were “executed” to the one through whom 
plaintiff inherits, and also alleges that the deeds were 
not “delivered,” on demurrer such allegations should 
be construed as denying complete execution, and no 
offer to restore is necessary.-McNally v. Fitzsimons, 
75 N.Y. Supp. 381. 

152. WATERS AND WATER COURSES—Riparian Rights.— 
There is no appropriation of water by settling on land 
on a river, or cutting wild grass produced by overfiow, 
or by grazing the land.—Walsh v. Wallace, Nev., 67 Pac. 
Rep. 914. 

158. WILLS. Construction.—Will construed, and held 
not to createa life estate in the granddaughters of the 
testator, but at most adry trust, and that each grand- 
daughter was entitled to receive her share free from 
any trnst.—Russell v. Bates, Mass., 62 N. E. Rep. 950. 

134. WILLS—Construction.--A bequest of bank stock to 








testator’s daughter for life, and at her death to her 
children and the descendants of any children that may 
be dead, held for the benefit only of such children of 
the daughter as might be living at her death.--Stock- 
well’s Admr. v. Bowman, Ky., 67 8. W. Rep. 379. 
155.|)WILLS--Fraud Preventing Revocation.--The fraud, 
if any, of testator’s wife, the sole devisee under his will, 
in falsely representing that his desire to have the will 
destroyed had been carried out, whereby he was pre- 
vented from destroying the will, did not operate to re- 
voke the will.—Trice v. Shipton, Ky., 67 8. W, Rep. 377. 
156. WILLS Jurisdiction of Circuit Court. — Where a 
circuit court takes jurisdiction of an action to contest a 
will, it will be presumed, in absence of any showing to 
the contrary, that testator died in the county or left as- 
sets therein, as required by Burns’ Rey. St. 1901, § 2766.— 
Whittenberger v. Bower, Ind.,68 N. E. Rep. 307. 


157. WILLs -Life Interest in Personalty.— One who 
takes a life interest in personalty under a will is en- 
titled to retain only the income and profits, and the 
rights of the owner of a life estate and the remainder- 
men will be fully protected by the court.—Chase v, 
Howie, Kan., 67 Pac. Rep. 82). 

158. WILLS Monument.—Where the will of a single 
woman directs that the residue of her estate be ex- 
pended in erecting a “suitable and proper” monument 
on a burial lot, a monument requiring all such residue 
cannot be held unsuitable and improper as a matter of 
law. Davis v. Chase, Mass., 62 N. E. Rep. 959. 

159. WILLS—Probate of Former Will.- Fact that proofs 
did not authorize the surrogate to admit a subsequent 








will to probate held not to afford any sufficient reason 
why the former will should be revived.—/n re Barnes’ 
Will, 75 N. Y. Supp. 873. 

160. WILLS—Trusts.—A trust created by a will, a part 
of the income of which has been applied to mortgages, 
held to end at the time specified in the will, and an un- 
paid mortgage was payable out of the principal of the 
trust fund. - Batt v. Henderson, Mass., 62 N. E. Rep. 954- 

161. WILLS—Undue Influence.—A will is not invalid, as 
induced by undue influence, merely because some in- 
fluence was exercised which tended to induce testatrix 
to make the wilk; but undue influence, sufficient to over- 
throw the will, must have been the cause of the making 
thereof. - Bacon v. Bacon, Mass., 62 N. E. Rep. 990. 

162. WITNESSES—Action by Nurse Against Decedent’s 
Estate.—In an action against a decedent’s estate to re- 
cover for services as body servant and nurse, on a 
quantum meruit, a verdict for less than $1,000 a year held 


not so excessive as to be regarded the result of passion - 


or prejudice.—Ryans v. Hospes, Mo., 67 8. W. Rep. 285. 


163. WITNESSES Competency of Wife.—In an action in 
which the husband is a party, a wife who has had 
charge of her husband’s money held competent to testify 
as to the fact that it was loaned.—Green vy. Mc- 
Cracken, Kan., 67 Pac. Rep. §57. 

164. WITNESSES Cross-Examination.— Plaintiff. in ai 
action for the death of his son cannot be cross-ex- 
amined as to his indictment for burglary.—Crawleigh 
v. Galveston, H. & S. A. Ry. Co., Tex., 67S. W. Rep. 140. 

165. WITNESSES - Determinable Bequest.—A sister of a 
testratrix, being alive at her death, held to take by her 
will a contingent bequest of executory devise, which 
was a trsnsmissible vested interest, passing on her 
death thereafter to her legal bheirs.—Calvin v. Springer, 
Ind., 68 N. E. Rep. 40. 

166. WITNESSES—Examination of Adversary.—Under 
Rev. St. arts. 2271, 2293-2297, a party is entitled to ex- 
amine his adversary in a civil suit as to a material fact. 
—Tillman v. People’s, Tex., 67 S. W. Rep. 201. 

167. WITNESSES—Execution of Will.—Testimony of an 
attorney to prove the execution of a will held not 
privileged, within the meaning of Code Civ. Proc. § 835. 
—In re Barnes’ Will, 75 N. Y. Supp. 363. 

168. WITNESSES—Failure to Claim Privilege. In an 
action against an insurance company and its agent to 
recover a penalty for a violation of Hurd’s Rev. St. 
1890, p. 978, forbidding any rebates, the court’s action in 
requiring the agent to testify to a rebate when the 
agent did not claim his privilege could not be com- 
plained of by the company.—New York Life Ins. Co. v. 
People, I11., 63 N. E. Rep. 264. 

169. WITNESSES—Hearsay.—Testimony of notary as to 
statements made by witness when he took her deposi- 
tion held heresay.—Gulf, C. & 8S. F. Ry. Co. v. Johnson, 
Tex., 67S. W. Rep. 182. 

170. WITNESSES Lost Deed.—Upon the issue as to the 
existence and contents of a deed to a corporation, a 
stockholder was competent to testify for the corpora. 
tion that he had seen the deed, and that it conveyed the 
land in fee, though the grantor was dead at the time of 
the trial. Kendall v. Hillsboro & P. P. Turnpike Road, 
Ky., 67 S. W. Rep. 376. 

171, WITNESSES—On Trial for Insanity.—Examination 
of defendant by medical experts to determine as to his 
sanity held not to compel him to be a witness against 
himself.—People v. Truck, N. Y., 63 N. E. Rep. 2st. 

172. WITNESSES—Previous Corroborating Statements. 
—Evidence of previous statements of a witness, corrob- 
orating his testimony, held inadmissible, where no at 
tempt bad been made to impeach by previous state- 
ments.—Reese vy. State, Tex., 67 S. W. Rep. 325. 

173. WITNESSES—Trespass to Try Title.—In trespass to 
try title, brought against heirs, a defendant who filed a 
disclaimer in the action is nota party thereto, and is 
not prevented from testifying as to transactions with 
the deceased, by Rev. St. art. 2402.—Barrett v. Eastham, 
Tex,, 67S. W. Rep. 19, 
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